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[3410-02] 
DEPARTMENT OF AGRICULTURE * 
Agricultural Marketing Service 
[7 CFR PART 1036] 
{Docket No. AO-179-A43] 


MILK IN THE EASTERN OHIO-WESTERN 
PENNSYLVANIA MARKETING AREA 


Decision on Proposed Amendments to 
Marketing Agreement and to Order 


AGENCY: Agricultural Marketing 
Service, USDA. 


ACTION: Proposed rule. 


SUMMARY: This final rule decision 
proposes several changes in the pres- 
ent order provisions based on industry 
proposals considered at a public hear- 
ing held October 12-14, 1977. A refer- 
endum will be conducted to determine 
whether producers favor issuance of 
the proposed amended order. The 
major proposed amendments would 
change the method of paying produc- 
ers and cooperative associations, lower 
the pool supply plant shipping re- 
quirements, and provide handlers 
more flexibility in moving milk direct- 
ly from farms to manufacturing 
plants. The proposed amendments are 
necessary to reflect marketing condi- 
tions and to insure orderly marketing 
in the area. 


FOR FURTHER 
CONTACT: 


Maurice M. Martin, Marketing Spe- 
cialist, Dairy Division, Agricultural 
Marketing Service, U.S. Department 
of Agriculture, ,Washington, D.C. 
20250, 202-447-7183. 


SUPPLEMENTARY INFORMATION: 
Prior documents in this proceeding: 
Notice of hearing, issued September 
20, 1977, published September 26, 1977 
(42 FR 48886). 

Notice of extension of time for filing 
briefs, issues November 25, 1977, pub- 
lished November 30, 1977 (42 FR 
60927). 

Recommended decision, issued 
March 31, 1978, published April 6, 
1978 (43 FR 14478). 

Notice of extension of time for filing 
exceptions to the recommended deci- 
sion, issued April 24, 1978, published 
April 27, 1978 (43 FR 17963). 

Notice of extension of time for filing 
exceptions to the recommended deci- 
sion, issued May 11, 1978, published 
May 16, 1978 (43 FR 21004). 


PRELIMINARY STATEMENT 


INFORMATION 


A public hearing was held upon pro- 
posed amendments to the marketing 
agreement and the order. regulating 
the handling of milk in the Eastern 
Ohio-Western Pennsylvania marketing 
area. The hearing was held; pursuant 
to the provisions of the Agricultural 
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Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.), and the 
applicable rules of practice (7 CFR 
Part 900), at Cleveland, Ohio, on Octo- 
ber 12-14, 1977, pursuant to notice 
thereof issued on September 20, 1977 
(42 FR 48886). 

Upon the basis of the evidence intro- 
duced at the hearing and the record 
thereof, the Deputy Administrator, 
Marketing Program Operations, on 
March 31, 1978, filed with the Hearing 
Clerk, U.S. Department of Agriculture, 
his recommended decision containing 
notice of the opportunity to file writ- 
ten exceptions thereto. 

The material issues, findings and 
conclusions, rulings, and general find- 
ings of the recommended decision are 
hereby approved and adopted and are 
set forth in full herein, subject to the 
following modifications: 

1. Under the heading “3. Diversion 
of producer milk”, a new paragraph is 
added immediately prior to the second 
from last paragraph. 

2. Under the heading “4. Payments 
to producers”: 

a. Paragraph 9 is revised and a new 
paragraph is added immediately there- 
after. 

b. Three new paragraphs are added 
after paragraph 11. 

c. Paragraphs 20 and 24 are revised. 

d. A new paragraph is added after 
paragraph 34. 

e. Paragraphs 35, 36, and 37 are de- 
leted. 

f. Two new paragraphs are added 
after paragraph 39. 

g. Eleven new paragraphs are added 
after paragraph 42. 

3. Under the heading ‘4. Payments 
to producers”, and further, under the 
subheading “Payments for milk from 
cooperative association plants and co- 
operative bulk tank handlers”: 

a. Paragraph 4 is revised. 

b. The last three paragraphs are de- 
leted and three new paragraphs are 
substituted therefor. 

4. Under the heading “5. Adminis- 
trative provisions,” and further, under 
the subheadings: 

a. “(a.) Administrative assessment”— 
A new paragraph is added at the end 
of the discussion; and 

b. ““(b.) Late payment charges”—Two 
new paragraphs are added at the end 
of the discussion. 

The material issues on the record of 
the hearing relate to: 


1. Expansion of the marketing area. 

2. Pooling standards for a supply plant. 

3. Diversion of producer milk. 

4. Payments to producers and cooperative 
associations. 

5. Administrative provisions. 

(a) Administrative provisions. 

(b) Late-payment charges. 

(c) Miscellaneous payment provisions. 


FINDINGS AND CONCLUSIONS 


The following findings and conclu- 
sions on the material issues are based 
on evidence presented at the hearing 
and the record thereof: 

1. Expansion of the marketing area. 
The Eastern Ohio-Western Pennsylva- 
nia marketing area should be expand- 
ed to include the remaining unregulat- 
ed areas of Ashland, Lorain, and 
Medina Counties in Ohio. 

The addition of this unregulated ter- 
ritory to the marketing area was pro- 
posed by four proprietary handlers 
regulated under order 36 and one such 
handler regulated under the neighbor- 
ing Ohio Valley order No. 33. However, 
their proposal to include also Erie and 
Huron Counties and certain townships 
in Ottawa and Sandusky Counties in 
Ohio (hereinafter referred to as the 
four-county area) is denied. 

The entire area proposed by han- 
dlers to be added to the order 36 mar- 
keting area, if adopted, would extend 
the boundary of the present order 36 
marketing area westward to include all 
the unregulated territory, except for 
four townships in Ottawa County and 
three townships in Sandusky County 
that now separates the northwest 
boundary of the order 36 marketing 
area from the order 33 marketing 
area. The proposed new territory in 
Erie and Ottawa Counties, and Brown- 
helm Township in Lorain County, are 
bounded on the north by Lake Erie. 
According to the 1970 Census of Popu- 
lation the population of the proposed 
area was about 236,000, less than 3 
percent of the population of the order 
36 marketing area. The principal cities 
in the proposed expanded area are 
Sandusky, Fremont, and Norwalk. 

Essentially, the thrust of propo- 
nents’ proposal was to being under 
Federal regulation a distributing plant 
at Sandusky. Proponents claimed that 
full regulation of this plant is neces- 
sary to assure competitive equity with 
presently regulated handlers in over- 
lapping fluid milk sales areas. They 
contended that this distributor has a 
competitive advantage relative to reg- 
ulated handlers since the cost of his 
class I milk is not the order class I 
price but instead is approximately the 
average of the order 33 and order 36 
uniform prices to producers. 

A witness for proponent handlers 
testified about his marketing experi- 
ence in the proposed area at the time 
that he was the manager of another 
unregulated fluid milk distributing 
plant -located in Sandusky. This 
plant’s fluid operations ceased shortly 
after it was purchased in April 1977 by 
an Akron, Ohio, handler (one of the 
proponents) since the plant’s fluid 
milk operations were transferred to 
the Akron Pool plant facilities. The 
witness alleged that in its unregulated 
status the plant operation had a raw 
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milk product cost advantage over regu- 
lated handlers in overlapping areas of 
distribution. He reasoned that since 
this operation was then supplied in 
large part from the same diary farmer 
cooperative association that is supply- 
ing the present unregulated plant in 
Sandusky, the latter plant must be 
paying the same prices for milk and 
thus enjoying the same buying advan- 
tage. 

A representative of the present San- 
dusky distributor opposed the pro- 
posed area extension only as it applies 
to the territory in Erie, Huron, 
Ottawa, and Sandusky Counties. The 
Sandusky distributor’s fluid milk sales 
are confined to these four counties 
and his competition with regulated 
handlers is only within such area. A 
cooperative association, the principal 
supplier of the Sandusky distributor, 
on behalf of its 18 members, and 2 
nonmembers also opposed the area ex- 
pansion into the four-county area..Op- 
ponents took no position with respect 
to extending. the marketing area into 
the Ashland, Lorain, and Medina 
County areas. 

Witnesses for the opposition con- 
tended that disorderly marketing con- 
ditions do not exist in the four-county 
area proposed to be added. Regulated 
handlers, the witness for the Sandus- 


ky distributor claimed, have main-. 


tained their proportion of sales in the 
four-county area. An opponents’ wit- 
ness cited prior hearings at which the 
regulation of the four-county area was 
considered. It was his contention that 
the basis of the Department’s denial 
of area extension in such proceedings 
was equally applicable to the current 
proceeding since marketing conditions 
have not changed in the intervening 
time. 

As indicated, all territory in the re- 
maining unregulated areas of Ashland, 
Lorain, and Medina Counties should 
be included in the marketing area. 
There was no opposition to the inclu- 
sion of this territory in the marketing 
area. A substantial portion of these 
three counties is now a part of the de- 
fined order 36 marketing area. This 
area is not densely populated, with a 
population of about 38,000 according 
to the 1970 Census of Population. 
Oberlin is the largest populated center 
in the area (8,800 in 1970). 

All class I sales made in this unregu- 
lated territory are by handlers subject 
to classified pricing under an order. 
Although class I sales are being made 
in some of this area by order 33 han- 
dlers, the record evidence indicates 
that the total unregulated territory in 
these three counties is essentially an 
integral part of the sales area of order 
36 handlers. 

It is reasonable in this circumstance 
to “block in” the marketing area by in- 
cluding the unregulated portions of 
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Ashland, Lorain, and Medina Counties 
since all fluid milk sales in the area 
are by regulated handlers. Providing 
for such a contiguous marketing area 
will remove the necessity of handlers 
maintaining separate records of out- 
of-area sales for these particular areas. 
Such records are necessary in deter- 
mining if the plant has met the mini- 
mum in-area route disposition require- 
ment of the order. 

‘For pricing purposes, the marketing 
area is divided into four zones. All of 
Ashland County that is encompassed 
in the present marketing area is now 
included in zone 1. The conditions sup- 
porting this arrangement are equally 
applicable to the additional area of 
Ashland County proposed to be regu- 
lated, and thus, it is appropriate to in- 
clude this area in zone 1. The areas of 
Lorain and Medina Counties proposed 
to be regulated are adjacent to those 
parts of the marketing area included 
in zone 2. Accordingly, it is reasonable 
to include these areas in zone 2. 

The addition of this territory and 
the prices applicable thereto will have 
no substantial impact upon handlers 
presently regulated by an order. There 
are currently no handlers located in 
this territory that would be brought 
under full or partial regulation by 
such change. Should a new milk plant 
begin operations in this added terri- 
tory, the price relationships herein es- 
tablished will be in alinement with 
other regulated plants on the market 
with which they may compete in the 
procurement and sale of fluid milk 
and milk products. 

On the basis of this record, market- 
ing conditions do not warrant the in- 
clusion in the marketing area of the 
proposed territory in the four Ohio 
counties of Erie, Huron, Ottawa, and 
Sandusky. 

As indicated previously, the purpose 
of proponent handlers’ proposal was 
to bring under regulation an unregu- 
lated distributing plant at Sandusky 
whose fluid distribution is confined to 
the four-county area. The Sandusky 
operation is relatively small. In 1976, 
for example, the plant received 9.7 
million pounds of milk from dairy 
farmers. This volume represented less 
than 0.3 percent of the total volume of 
producer milk pooled in 1976 under 
the order. 

None of the four counties is heavily 
populated. In 1970, the total popula- 
tion of the four-county area was 


198,000, with Sandusky (33,000), in™ 


Erie County, being the only city of 
any appreciable size. Because of its 
proximity to Lake Erie, the Sandusky 
area is a resort area. This results in 
some increase in demand during the 
summer tourist season of June, July, 
and August. Nevertheless, it is reason- 
able to conclude that this four-county 


33653 


area does not represent a major sales 
area for regulated handlers. 

At the time of the hearing, fluid 
milk was distributed in the four- 
county area by five eastern Ohio-west- 
ern Pennsylvania regulated handlers, 
five Ohio Valley regulated handlers, 
one southern Michigan regulated han- 
dler and by the Sandusky unregulated 
handler. However, there is little indi- 
cation from the record of the extent 
of distribution or the sales pattern in 
the area by handlers who are regulat- 
ed by the respective orders. The 
number of regulated handlers distrib- 
uting in the four-county area, alone, is 
not indicative that they have the ma- 
jority of sales in the area. 

Testimony and exhibits introduced 
at the hearing indicate that the San- 
dusky milk dealer receives his supply 
of milk from about 20 dairy farmers. 
Of these, 18 belong to a cooperative 
association that delivers milk only to 
this dealer. The dealer also relies to 
some extent on producer milk pooled 
under the order to supplement his 
fluid needs in August and September 
to meet the additional demands of 
school openings. The spokesman for 
the Sandusky milk dealer testified 
that the prices paid for these supple- 
mental supplies are the applicable 
order 36 class I prices plus any prevail- 
ing over-order charges. 

A witness for the cooperative associ- 
ation testified that his members re- 
ceive a blended price from the Sandus- 
ky dealer that is based on an average 
of the applicable order 33 and order 36 
uniform producer prices plus any pre- 
vailing over-order payments. The San- 
dusky plant has a relatively high class 
I utilization of milk. If fully regulated 
under the Eastern Ohio-Western 
Pennsylvania order, the applicable 
class I price at the Sandusky plant 
would be the zone 3 class I price less a 


‘9-cent location adjustment. For the 


years 1975 and 1976, the prices report- 
ed to be paid to dairy farmers at the 
Sandusky plant averaged 21 cents and 
57 cents respectively, less than the 
order’s zone 3 class I prices, adjusted 
for location of the Sandusky plant. 

It cannot be concluded from the 
record evidence, however,’ that this 
lower cost for class I milk at the San- 
dusky plant has had any substantial 
adverse effect on regulated handlers 
competing for class I sales in the four- 
county area. There is no indication, 
for example, that regulated handlers 
are experiencing disorderliness in the 
resale market, such as in terms of the 
unregulated distributor expanding his 
sales at the expense of regulated han- 
dlers, or selling milk to consumers at 
significantly lower retail prices. The 
record evidence does not show that 
the unregulated distributor does, in 
fact, have competitive advantage in 
the procurement and sale of milk in 
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the four-county area to a degree that 
warrants his full regulation. 

The fact that one of the proponent 
handlers has recently purchased the 
entire operations of an unregulated 
plant. in Sandusky and in turn, trans- 
ferred such plant’s fluid milk oper- 
ations to its regulated plant at Akron, 
Ohio, is not a compelling considera- 
tion in deciding the marketing area 
issue. The witness for proponents 
claimed that if the remaining unregu- 
lated Sandusky plant does not become 
fully regulated by virtue of their area 
expansion proposal, the Akron han- 
dier may be forced to resume fluid 
milk operations at its Sandusky plant 
solely for the purpose of meeting the 
competition of the other Sandusky un- 
regulated plant. The likelihood of this 
happening, of course, is speculative. 
Presumably, the Akron regulated han- 
dier was fully aware of the competitive 
situation existing in the four-county 
area at the time that he purchased 
and changed the operations of the 
Sandusky unregulated plant. 

In view of the foregoing consider- 
ations, there appears to be no compel- 
ling evidence of market disorder of a 
magnitude requiring the regulation of 
the proposed territory. The proposal 
to extend the marketing area to in- 
clude the four-county area, therefore, 
is denied. 

2. Pooling standards for a supply 
plant. The minimum percentage of 
total receipts of approved milk from 
dairy farmers that a supply plant 
must move, either by transfer or diver- 
sion, to pool distributing plants to 
qualify as a pool plant should be re- 
duced to 40 percent for the months of 
September, October, and November 
and 30 percent for all other months. 

Under the present terms of the 
order, a supply plant qualifies for 
pooling if at least 50 percent of its re- 
ceipt of milk from dairy farmers is 
moved to pool distributing plants 
during each of the months of Septem- 
ber, October, and November and 40 
percent in all other months. A supply 
plant that is a pool plant in each 
month of September through Febru- 
ary is accorded automatic pooling 
Status in the subsequent months of 
March through August unless nonpool 
plant status is requested. 

The change in shipping percentages 
for a supply plant that is adopted in 
this decision was proposed by the prin- 
cipal cooperative in the market. Pro- 
ponent cooperative operates two of 
the seven pool supply plants that cur- 
rently serve the market. Two of the 
other supply plants are operated by 
another cooperative association, and 
three are operated by proprietary han- 
dlers. 

Proponent cooperative association 
indicated that its proposal to reduce a 
pool supply plant’s shipping require- 
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ment was prompted by problems the 
cooperative encountered during the 
1976-77 and the 1977-78 qualifying pe- 
riods in making the required ship- 
ments to pool distributing plants. The 
witness for the proponent cooperative 
testified that in order to maintain pool 
status for both of the cooperative’s 
supply plants it was forced to make 
unnecessary and uneconomic move- 
ments of milk. He indicated that prior 
to. 1976 the present shipping require- 
ments appeared to be appropriate 
under marketing conditions existing at 
that time. 

Basically, proponent testified that 
its present pooling problem stems 
from two recent developments that 
have occurred in the market which 
were not prevalent when the present 
shipping requirements for pooling 
supply plants were established, 
namely, (1) changes in the relation- 
ship of producer milk supplies to class 
I sales, and (2) changes in the daily 
demand for supply plant milk as a 
result of adjustments in distributing 
plant operations. Proponent contend- 
ed that shipping requirements for 
pooling a supply plant “should not be 
so high that milk regularly associated 
with the market can remain in the 
pool only if uneconomical movements 
of milk are made for the purpose of 
qualifying the supply plants.” 

It is essential that the order contain 
minimum shipping requirements that 
reflect the fluid milk needs of the 
market. In this connection, the mini- 
mum shipping requirements should 
assure that a supply plant associated 
with the market will make milk availa- 
ble to distributing plants at the times 
and in the quantities needed. However, 
a supply plant regularly serving the 
market should not be forced to make 
uneconomic shipments of milk to qual- 
ify such plant when the milk is not 
needed. 

Total producer milk pooled in the 
Eastern Ohio-Western Pennsylvania 
market increased from 3,331 million 
pounds in 1975 to 3,494 million pounds 
in 1976, an increase of 5 percent. Be- 
ginning in November 1975, total pro- 
ducer milk on the market increased 
each month over the same month of 
the previous year through August 
1977, the latest month for which data 
were available at the time of the hear- 
ing. Indications are that this trend in 
producer receipts will.continue. 

Conversely, total class I disposition 
by pool plants in the market has de- 
clined. In 1976, such disposition was 
one percent below 1975. For the first 
eight months of 1977, total class I dis- 
position at pool plants was 1.9 percent 
below the same 1976 period. Also, for 
the September-February 1976-77 
period total class I disposition was 1.9 
percent below the September-Febru- 
ary 1975-76 period. These are the 6 


months in which a supply plant has to 
qualify in order to continue in auto- 
matic pool status for the following 6 
months. 

Distributing plants in this market 
generally tailor their receipts to their 
class I disposition. With a lower level 
of class I disposition distributing 
plants have needed a lesser volume of 
milk from supply plants. Since distrib- 
uting plants in the market now usual- 
ly operate only 4 or 5 days per week, 
with heavy bottling on just certain 
days, the volume of supply plant milk 
needed daily varies widely during the 
week. The proponent’s spokesman in- 
dicated that on a peak bottling day 
during the week practically all its 
supply plant milk is needed at distrib- 
uting plants to fulfill their require- 
ments. However, on other days of the 
week, especially on weekends and holi- 
days, very little, if any, supply plant 
milk is needed at distributing plants. 
Supply plants, therefore, generally, 
must handle larger reserve supplies 
during the week then would be the 
case if the demand by distributors 
were more constant. 

These developments coupled with 
the increasing quantity of producer 
milk on the market are significant fac- 
tors that have adversely affected the 
ability of some pool supply plants to 
meet the present shipping require- 
ments. These are factors that have 
had an adverse effect on the ability of 
the proponent cooperative to continue 
to pool its two supply plants without 
making unnecessary and uneconomical 
movements of milk to the market. . 

Shipping requirements for a supply 
plant must be changed as conditions in 
the market change. Under the present 
conditions existing in this market, it 
would not be in the interest of orderly 
marketing to continue the present 
pooling standards for supply plants 
since they do not accommodate the 
continued pool status for some supply 
plants and producers who have been 
and continue to be regular suppliers of 
the fluid milk needs of pool distribut- 
ing plants. 

In view of current supply-demand 
conditions and in recognition of the 
additional reserve milk supplies that 
some supply plants must handle in 
supplying the current fluid needs of 
distributing plants in this market, a 
reduction of 10 percentage points 
(from 50 to 40 percent for the months 
of September-November and from 40 
to 30 percent for all other months) ap- 
pears reasonable and appropriate. 
This lower shipping standard should 
be adequate to assure that milk associ- 
ated with supply plants will continue 
to be available to distributing plants 
when needed. Additionally, it should 
reduce to a minimum uneconomic 
movements of milk which otherwise 
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might be made solely to maintain pool 
status for a supply plant. 

Two proprietary handlers who oper- 
ate distributing plants in the Pitts- 
burgh segment of the marketing area 
testified in opposition to the proposal 
on the basis that it would provide the 
proponent cooperative with greater 
control over the market’s producer 
milk supplies with consequences ad- 
verse to their interests. Essentially, 
the proprietary handlers’ concern cen- 
tered on the potential adverse effect 
that reducing shipping requirements 
for a supply plant would have on the 
proponent cooperative’s over-order 
pricing policy. Opponents contended 
that since under the proposal less milk 
would have to be moved to distribut- 
ing plants to qualify a supply plant for 
pooling, this would encourage the pro- 
ponent cooperative to charge higher 
over-order prices for milk. This, they 
asserted, would have the ultimate 
effect of reducing a proprietary han- 
dler’s ability to maintain a milk supply 
from nonmember producers because 
the cooperative would be in a position 
to pay a higher price to its producer 
members. 

Although they did not testify at the 
hearing on the supply. plant pooling 
proposal, a trade association of han- 
dlers located in western Pennsylvania 
and an individual handler, in their 
post-hearing briefs, essentially reiter- 
ated opponents’ position. 

The record does not provide any 
foundation for the claim that a reduc- 
tion in shipping requirements would 
result in higher over-order charges by 
cooperatives and procurement prob- 
lems for proprietary handlers. As indi- 
cated, producer receipts have _ in- 
creased and class I demand has de- 
clined. Under these circumstances, the 
limited reduction in shipping stand- 
ards adopted herein is not likely to 
provide cooperatives with any signifi- 
cantly greater flexibility than now in 
the sale of their milk. If the shipping 
requirements were lowered substan- 
tially, cooperatives could possibly ex- 
ercise somewhat greater bargaining 
power than presently. This is not to 
say, however, that any addition over- 
‘order prices obtainable would neces- 
sarily be excessive relative to the ser- 
vices being provided by cooperatives. 
In any case, the change in pooling 
standards is relatively limited and 
should not have any major impact on 
the procurement situation for proprie- 
tyary handlers. 

A cooperative association that did 
not testify at the hearing, in its post- 
hearing brief, opposed the proposal on 
the basis that its effect would be to fa- 
cilitate the pooling of additional milk 
on the market with the consequences 
of reducing producer returns. Similar 
to other opponents, it also claimed 
that liberalizing the pool supply plant 
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provisions would enhance proponent 
cooperative’s ability to attract addi- 
tional members. 

As indicated, the change in pooling 
standards adopted herein is relatively 
limited in terms of the current mar- 
keting situation. The opportunity to 
pool additional milk supplies because 
of the change thus should be minimal. 

3. Diversion of producer milk—The 
provisions relating to the diverson of 
milk from pool plants to nonpool 
plants should be revised as follows: 

(a) The limits on the quantities of 
milk that may be diverted to nonpool 
plants during certain months should 
be based either on a percentage of 
total producer deliveries to pool plants 
or on the number of days’ production 
of an individual producer that is actu- 
ally delivered to a pool plant. 

(b) Eliminate August as a month in 
which the limit on diversions to non- 
pool plants applies. 

The order now limits a producer’s 
production that may be diverted from 
pool plants to nonpool plants during 
the months of August through March 
to not more than his production that 
is physically received at pool plants. 
Determining diversion limitations on 
this basis should be continued but 
with the alternative of basing them on 
a percentage of total producer re- 
ceipts, as adopted herein. 

The adopted alternative diversion 
limitations should apply to both a co- 
operative association and a propri- 
etary handler. In this connection, milk 
diverted by a cooperative from pool 
plants to nonpool plants during each 
of the months of September-March 
would be limited to a quantity not ex- 
ceeding 40 percent of the total produc- 
er milk that the cooperative causes to 
be delivered to all pool plants during 
the month. Similarly, a proprietary 
operator of a pool plant would be per- 
mitted to divert to nonpool plants up 
to 40 percent of the total producer 
milk physically received at his plant. 
However, this should be exclusive of 
milk received from producers whose 
milk a cooperative is diverting on a 
percentage basis. 

The modification of the exisitng di- 
version provisions was proposed by a 
cooperative association with member- 
producers on the market. The purpose 
of the proposal, as indicated by propo- 
nent, is to permit a diverting handler a 
choice in achieving economies in di- 
verting reserve milk supplies to non- 
pool plants. The proponent contends 
that its proposal “would provide for 
increased efficiency and improved 
economies in the marketing of milk by 
eliminating unnecessary handling, 
pumping and hauling of milk.” Propo- 
nent testified that basing diversion 
limitations only on the number of de- 
livery days of each producer has 
caused the cooperative to move more 
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milk to pool plants than is needed 
solely to maintain producer status for 
some of its members. It was pointed 
out that this causes the cooperative 
association to incur additional hauling 
costs in disposing of reserve milk sup- 
plies during the months in which di- 
version limitations apply. in propo- 
nent’s view, the proposal would not en- . 
courage the pooling of greater quanti- 
ties of producer milk under the order 
than what is permitted now. There 
was no opposition to the proposal ex- 
pressed either at the hearing or in 
post-hearing briefs. 

Diversion provisions are intended to 
facilitate the orderly and efficient dis- 
position of milk not needed at pool 
plants for fluid purposes. When milk 
is not needed at pool plants, such as 
on weekends, holidays and during peri- 
ods of seasonally high production, the 
direct movement of milk from a pro- 
ducer’s farm to a nonpool plant for 
manufacturing avoids the unnecessary 
expense of handling incurred if the 
milk must be moved first to the pool 
plant where normally received and 
then transferred to the nonpool plant. 
In this connection, it is usually more 
practicable and efficient to divert any 
necessary amounts from those farms 
that are nearest to a nonpool plant to 
which milk may be diverted. 

Under the present diversion provi- 
sions, which limit the amount of an in- 
dividual producer’s milk that may be 
diverted during the diversion limita- 
tion months, handlers cannot always 
divert milk of producers in the most 
efficient manner. This is because on 
some days distant milk must be deliv- 
ered to a pool plant in order to qualify 
for pooling, while at the same time 
nearby milk is diverted to a more dis- 
tant manufacturing plant. Allowing 
proprietary handlers and cooperatives 
the option of basing diversion limita- 
tions on a percentage basis of total 
producer receipts will permit handlers 
to select the most economical and 
flexible basis for determining their al- 
lowable diversions during the month. 

In terms of the total market, the 
percentage diversion limit herein 
adopted will not increase the amount 
of milk which may be diverted during 
the months in which diversion limita- 
tions apply. In fact, a greater quantity 
of milk can be diverted under the pres- 
ent method (which is herein retained) 
of basing diversion limitations on indi- 
vidual producer’s milk deliveries. 

The spokesman for one of the coo- 
peratives in the market testified that 
the association was not opposed to the 
proposed change if the order provides 
a reasonable safeguard assuring that 
an individual producer’s milk diverted 
on a percentage basis is actually asso- 
ciated with the market as evidenced by 
deliveries to pool plants. In this con- 
nection, the proponent cooperative, in 
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its post-hearing brief, recommended 
that a producer be required to make 
one delivery to a pool plant during 
each month except August, as a condi- 
tion for qualifying any of his milk in 
the same month for diversion. In its 
brief, another cooperative association 
with member-producers on the market 
suggested that for the milk of a pro- 
ducer to be eligible for diversion on a 
percentage diversion limitation basis 
“that the milk be received at a pool 
plant on at least one day during the 
first month of pooling and also that it 
be received at a pool plant on one day 
during the first month of the limited 
diversion period (September) on an 
annual basis thereafter.” 

Only that milk from dairy farmers 
genuinely associated with the market, 
as evidenced by their deliveries to pool 
plants, should be eligible for diversion 
to nonpool plants when producer milk 
is diverted on a percentage basis. A re- 
quirement of substantial deliveries of 
milk of an individual producer is es- 
tablishing his association with the 
market, however, would be a deterrent 
to the efficient handling of that milk 
in excess of a handler’s immediate 
fluid milk needs. Accordingly, the 
order should require that milk of a 
dairy farmer be physically received at 
a pool plant before any of his milk is 
eligible to be diverted as producer 
milk. Additionally, the order should 
provide that a producer be required to 
deliver to pool plants at least once in 
each month of September-November 
to qualify his deliveries for diversion 
during such months. Under current 
marketing conditions, these require- 
ments are sufficient to establish a pro- 
ducer’s continuing association with 
the market and still permit the neces- 
sary flexibility in diverting milk not 
needed for fluid use. 

The principal cooperative in the 
market excepted to this recommended 
delivery requirement. The exceptor 
contended that without a substantial 
delivery requirement there is the pos- 
sibility of unneeded milk becoming as- 
sociated with the market to the detri- 
ment of producers who regularly 
supply the market with its fluid needs. 
The cooperative urged the adoption of 
a substantial delivery requirement to 
deter this result. For the reasons al- 
ready stated, the adoption of a sub- 
stantial delivery requirement for a 
producer to establish diversion eligibil- 
ity rights would be contrary to the 
purpose of determining diversion limi- 
tations on a percentage basis. 

As already indicated, the months 
during which a handler may divert 
producer milk without limit to non- 
pool plants should be extended from 
the period April-July to include 
August. This change was proposed by 
the cooperative association which rec- 
ommended the alternative percentage 
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basis method in computing diversion 
limitations. Proponent cooperative tes- 
tified August is now a month of com- 
paratively low class I utilization be- 
cause producer deliveries are relatively 
high in relation to class I sales. Thus, 
the cooperative maintained that the 
same unlimited diversion provileges 
should be extended to this month as 
now apply for other months of season- 
ally low class I utilization. There was 
no opposition to this proposal. 

For the years 1975, 1976, and 1977, 
the class I utilization of producer milk 
in August was 62 percent, 56 percent, 
and 57 percent, respectively. These 
percentages for August are only slight- 
ly higher than for the seasonally high 
milk production months of April-July 
when diversions are presently not lim- 
ited. In fact, class I utilization in 
August 1975 and 1976 was lower than 
in April 1975 and 1976 (an unlimited 
diversion month). Consequently, there 
are substantial quantities of reserve 
milk on the market in August that 
must be moved to manufacturing 
plants. In such circumstance, continu- 
ance of diversion limitations for 
August could adversely affect the eco- 
nomic handling of milk in excess of 
fluid requirements. Accordingly, the 
order should be amended to provide 
for unlimited diversion of producer 
milk during the months of April 
through August. 

4. Payments to producers. The order 
should provide that handlers pay all 
order obligations for milk to the 
market administrator who, in turn, 
would distribute such money, in terms 
of the uniform price, to producers, co- 
operative associations and handlers 
who elect to pay their nonmember 
producers. 

Under the present payment plan, 
producers and cooperative associations 
are paid by the handlers receiving 
their milk. It is necessary under this 
arrangement, however, that part of 
the money due producers from han- 
dlers with higher than market-average 
class I utilization be used in paying 
producers supplying other handlers 
with less than market-average class I 
utilization. This exchange of money 
between handlers is accomplished 
through a “producer-settlement fund” 
operated by the market administrator. 
Handlers with higher than market- 
average class I utilization pay any 
excess of the value of their producer 
milk over its value at the uniform 
price into this fund. Other handlers 
receive from the fund payments that 
are included in the uniform price they 
pay to their producers. 

Three cooperative associations rep- 
resenting a substantial number of pro- 
ducers supplying the fluid milk 
market. proposed that the market ad- 
ministrator. collect from handlers all 
order payments due producers. Under 


the cooperatives’ proposal, each han- 
dler ‘would make partial payments to 
the market administrator by the third 
day prior to the end of the month for 
milk received during the first 15 days 
of the month. The payment rate 
would be the class III price for the 
preceding month. The remainder of 
the handler’s obligation for milk re- 
ceived during the month would be 
paid to the market administrator by 
the 16th day of the following month. 

The cooperatives’ proposal provides 
for the same payment dates to produc- 
ers and cooperatives as now estab- 
lished under the order. Following the 
receipt of the partial payments by 
handlers, the market administrator 
would pay producers such monies by 
the last day of the month. The market 
administrator would make final pay- 
ments to producers by the 18th day 
after the day of the month. In those 
cases where a cooperative is collecting 
the payments for milk of its members, 
the proposal would require partial and 
final payments by the market adminis- 
trator one day prior to the date pay- 
ments are due individual producers. 

This payment schedule under the 
cooperatives’ proposal is based on the 
filing of handler reports of receipts 
and utilization by the 8th day of the 
morch and the announcement of the 
uniform price by the 13th day. 

Under the cooperatives’ proposal, 
recognition would be given to the 
desire of handlers to pay producers 
(basically nonmembers) supplying 
them with milk. As proposed, any han- 
dler not delinquent with respect to 
any of his reporting or payment obli- 
gations who wished to pay his own 
producers would pay his full obliga- 
tion to the market administrator. 
Upon receipt of the proper payment, 
the market administrator then would 
transfer funds to the handler so that 
he could pay his producers. 

Proponents urged the adoption of 
their proposed payment. arrangement 
on the basis that this would provide 
handlers with a stronger incentive for 
making prompt payment of their 
order obligations. Proponents pointed 
out that payments by handlers to a 
considerable extent have not been on 
time and in some cases, they allege, 
handlers have paid their nonmember 
producers before paying cooperatives. 

Proponents also contend that late 
payments by certain handlers result in 
an inequitable situation for those han- 
dlers making timely payments. This, 
they state, is because the delinquent 
payers are using money due producers 
to overcome cash flow problems while 
the prompt payers who may have simi- 
lar problems must borrow money or 
use their own capital. A witness for 
one of the proponent cooperatives 
pointed out that the cooperative’s ex- 
perience in doing business under the 
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neighboring Ohio Valley order, which 
has a similar payment arrangement, 
has been substantially better from a 
standpoint of timely handler pay- 
ments of order obligations than its ex- 
perience under order 36. It is the posi- 
tion of proponents, therefore, that 
producers on the order 36 market will 
be paid on a more timely basis if all 
their monies are channeled through 
the market administrator in lieu of 
the present payment system whereby 
handlers pay producers directly. 

A number of handlers in the market 
opposed the proposed payment plan. 
At the hearing, witnesses for the han- 
dlers cited the alleged adverse impact 
that would be placed on their cash 
flow by having to make full payment 
for their order. obligations 2 days earli- 
er. Other objections were that the pro- 
posed payment arrangements (1) 
Would use the market administrator 
as a collection agent, a task which 
they claimed proponent cooperatives 
should be doing; (2) might not be au- 
thorized by the Act; (3) would add to 
the costs of administering the order, 
which they claimed ‘could result in 
higher administrative assessments 
upon handlers; (4) would interfere 
with normal handler-producer rela- 
tionships; and (5) would impose an ad- 
ditional administrative burden upon 
handlers with doubtful benefits accru- 
ing to producers. 

Considerable opposition to the pro- 
posed payment plan was also ex- 
pressed by handlers, as well as several 
producers, in their exceptions to the 
recommended decision. The points 
that were raised are discussed later in 
the decision. 

The record evidence indicates that 
the incidence of late payments by pool 
handlers to cooperative associations is 
a sericus problem in this market. Data 
submitted into evidence by the market 
administrator’s office demonstrated 
the severity of the problem. For exam- 
ple, during the 19-month period of 
January 1976 through July 1977, the 
number of total payments made by 
pool handiers to cooperative associ- 
ations was 2,110. For this period, only 
1,151 payments or 55 percent were re- 
ceived by cooperatives by the 21st of 
the month, the 5th day after such 
payments should have been mailed. 
Under the present order, pool han- 
dlers’ monthly final obligations to coo- 
peratives are due by the 16th day 
(postmarked, if mailed) of the follow- 
ing month. On a monthly basis, the 
percentage of payments received by 
cooperatives by the 2list ranged from 
46 percent to 61 percent. 

In terms of money owed to coopera- 
tives, the payment delinquency experi- 
enced for this period was little better. 
For the same 19-month period of Jan- 
uary 1976 through July 1977, the total 
amounts due cooperatives from pool 
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handlers for milk sales amounted to 
231.4 million dollars of which 83.6 mil- 
lion dollars, or about 36 percent, were 
not received by the cooperatives until 
6 or more days after the date when 
such payments are due under the 
order. 

In his exceptions, a handler ques- 
tioned the importance placed on these 
data on the basis that they were com- 
piled from unaudited reports fur- 
nished by cooperatives to the market 
administrator. There is no basis to 
conclude from the record evidence 
that the data cited do not accurately 
portray the seriousness of the problem 
of late payments to cooperative associ- 
ations in this market. 

Several handlers in their exceptions 
contended that much of the late pay- 
ment problem is due to cooperative as- 
sociations billing handlers late. The 
record evidence, however, does not 
support this position. Notwithstand- 
ing, handlers either have, or can avail 
themselves of, the necessary informa- 
tion in sufficient time to make pay- 
ments to cooperatives by the due dates 
prescribed by the order. 

Unlike the payment delinquency 
being experienced by cooperative asso- 
ciations, the record evidence indicates 
that nonmember producers are gener- 
ally being paid on time. There was also 
evidence that handlers who received 
both nonmember and member milk 
paid nonmembers on time but delayed 
payments to cooperatives. Such pay- 
ment practices are discriminatory and 
inequitable since the order for pay- 
ment purposes treats individual pro- 
ducers and cooperatives alike. Wheth- 
er a handler receives milk from either 
individual producers or cooperative as- 
sociations or both, he is obligated to 
make proper payments for such milk 
in accordance with the terms of the 
order. 

If the order is to serve its intended 
purpose of promoting orderly market- 
ing, it is essential that handlers pay 
both producers and cooperative associ- 
ations on time. Under the customary 
arrangements of producers being paid 
twice a month, handlers have the use 
of producer milk for considerable peri- 
ods of time before any payments for 
such milk are due. Producers should 
not be expected to wait beyond the 
scheduled times for their milk pay- 
ments. Delayed payments not only 
foster uncertainty and _ discontent 
amoung producers but also place them 
in a difficult position with respect to 
meeting their own financial obliga- 
tions on a timely basis. 

From the standpoint of handlers, 
also, it is necessary that all order obli- 
gations be paid on time. Otherwise, 
handlers who are in compliance would 
be at a competitive disadvantage with 
delinquent handlers who are using 
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monies due producers as a free source 
of funds for operating purposes. 

For these reasons, the order should 
be structured, as proposed, to encour- 
age prompt payments by handlers. 
There are several aspects of the pay- 
ment method adopted herein that will 
provide producers with greater assur- 
ance that they will be paid for their 
milk deliveries on a timely basis. 

Under a plan whereby all payments 
by handlers are made to the market 
administrator who in turn pays pro- 
ducers, the fact of payment to produc- 
ers is a matter of the market adminis- 
trator’s immediate knowledge. When 
handlers pay producers directly, a fail- 
ure to make full payment to producers 
by the dates specified in the order usu- 
ally does not become known to the 
market administrator at the time of 
noncompliance. Some time may elapse 
before normal audit procedures reveal 
any payment irregularities. 

Also, the payment plan adopted 
herein, similar to payment plans in 
effect in several other orders, tends to 
be self-policing. Payment would not be 
made by the market administrator to 
producers delivering milk to a handler 
who fails to pay his obligation to the 
market administrator. Thus, such pro- 
ducers would be immediately aware of 
when the handler receiving their milk 
fails to pay his pool obligation. Pres- 
ently, a handler may pay his produc- 
ers the blend price and at the same 
time fail to pay an amount due the 
producer-settlement fund. In the ab- 
sence of any knowledge of the han- 
dler’s financial difficulties, the produc- 
er presumably would continue to ship 
milk to the handler. Only when the 
handler’s financial problems become 
so great as to result in nonpayment to 
his producers would the producers re- 
alize the possible need for seeking a 
different outlet for their milk. Under 
the adopted payment procedure, the 
producers would be aware of the han- 
dier’s financial difficulty in the first 
month of nonpayment. They then 
would be able to consider on a more 
timely basis the possible need for 
making other arrangements for the 
sale of their milk before their loss as a 
result of nonpayment seriously jeopar- 
dizes their financial status. 5 

In addition, the adopted payment 
procedure should reduce current pres- 
sures on cooperative associations to 
grant credit to handlers who may be 
delinquent in payment for milk re- 
ceived from member producers. The 
tendency for extension of credit by 
cooperatives should be minimized 
when handlers are required to make 
payments for producer milk directly to 
the market administrator rather than 
to the cooperative. 

Recognition is given under this pay- 
ment arrangement to the desire of 
handlers to pay the producers supply- 
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ing them with milk. Such payments 
should be permitted with respect to 
those producers for whom a coopera- 
tive is not collecting payments. For all 
practical purposes, this generally 
would include only those producers 
who are not members of a cooperative 
association. 

As provided herein, the handler 
would be required to pay his full obli- 
gation for milk to the market adminis- 
trator in the same manner as other 
handlers who are not paying produc- 
ers directly. This would be so in the 
case of both the partial and final pay- 
ments. Upon receipt of the proper pay- 


ment, the market administrator then . 


would transfer sufficient money to the 
handler so that he could pay his pro- 
ducers. 

A handler who expressed the desire 
to continue his close relationship with 
his producers and pay them himself 
contended at the hearing that there 
was no need to transfer first to the 
market administrator the money that 
he pays his producers. Several han- 
dlers expressed a similar concern in 
their exceptions. 

A basic purpose of changing to the 
payment method adopted herein is the 
encouragement of timely payments by 
handlers. To effectively implement 
this concept, it is desirable that the 
handlers purchasing milk from non- 
members as well as those obtaining 
milk from a cooperative pay their 
order obligations to the market admin- 
istrator by the dates. prescribed 
herein. Through this means, the 
market administrator will be immedi- 
ately aware in the case of all handlers 
of a handler’s inability to meet his 
order obligation. 

Any handler who the market admin- 
istrator determines is delinquent with 
respect to any payment obligation 
under the order should not be eligible 
to receive money from the market ad- 
ministrator for payment to producers. 
Any transfer of money by the market 
administrator to a handler in this cir- 
cumstance would remove much of the 
incentive for a handler to consistently 
comply with the order’s payment re- 
quirements. So that there might be a 
reasonable demonstration of compli- 
ance with the order, a delinquent han- 
dler should not be eligible to pay his 
producers until he has met the pre- 
scribed payment obligations for 3 con- 
secutive months. 

In addition to the payment require- 
ment, proponent cooperatives pro- 
posed that a handler who is also delin- 
quent in meeting the reporting re- 
quirements under the order be ineligi- 
ble to receive money from the market 
administrator for payment to produc- 
ers. Although it is essential that han- 
dlers comply with all reporting re- 
quirements of the order, it was not es- 
tablished that the adoption of this ad- 
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ditional requirement is a necessary 
condition to assure that payments to 
producers are made when due by a 
handler who elects to pay his produc- 
ers directly. Any problems of reporting 
compliance should be dealt with 
through some other means. 

Handlers at the hearing and in their 
post-hearing briefs and exceptions op- 
posed the proposed 3-month require- 
ment. They pointed out that late pay- 
ments to producers do occur occasion- 
ally because of human error. It was 
their contention that the 3-month re- 
quirement classified such human 
errors the same as a deliberate late 
payment or nonpayment by a handler 
and penalizes the handler to the same 
degree in either case. 

It is quite possible that a late pay- 
ment to producers by a handler may 
occur unintentionally. There is no 
practical way from an enforcement 
standpoint, however, to distinguish be- 
tween intentional and unintentional 
late payments. Even if there were such 
a way, the 3-month requirement ap- 
pears to be reasonable under the mar- 
keting circumstances indicated on the 
record. As stated earlier, the purpose 
of the adopted producer payment 
method is to provide producers with 
greater assurance that they will be 
paid for their milk deliveries on a 
timely basis. It must be recognized 
that under this new payment method, 
permitting a handler to pay his non- 
member producers is to a certain 
extent no change from the present 
payment method used in the market. 
If the order is to allow handlers the 
option of paying nonmembers, it is 
necessary that there be some incentive 
to pay their producers on a timely 
basis. In the absence of this incentive, 
such as losing their eligibility to pay 
producers for a 3-month period, han- 
dlers may tend to become lax in their 
payment procedure. 

Under the adopted payment proce- 
dure, it is imperative that the pay- 
ments received by the market adminis- 
trator from handlers represent sound 
money. This is necessary, of course, 
under the present payment arrange- 
ment. However, because the new pro- 
cedure will result in substantially 
greater amounts of money being trans- 
ferred in and out of the producer-set- 
tlement fund, receipt of a bad check of 
a substantial sum could render such 
fund insolvent. 

With the payment schedule adopted 
herein, the market administrator will 
need to make payments to coopera- 
tives and certain handlers the day 
after the payments are due to him 
from all handler. Such payments will 
have to be made with the belief that 
the checks received from handlers and 
deposited in the producer-settlement 
fund are, in fact, good. time will not 
permit the clearance of such checks 


through the banks prior to the with- 
drawal of money from the producer- 
settlement fund. The need for the 
market administrator to receive only 
sound money is thus obvious. 

The attached order does not pre- 
scribe the specific means by which 
handlers shall make payment to the 
market administrator. The need for 
such specificity should be based on 
actual experience in the market. As 
long as handlers make full payment by 
the prescribed payment dates and 
their checks are good, there is no 
problem. However, if the market ad- 
ministrator, because of prior experi- 
ence or for other reasons, does not 
have reasonable assurance that pay- 
ments tendered would represent sound 
money, it is necessary that he have 
the administrative discretion to pre- 
scribe the means of acceptable pay- 
ment. ; 

Under the terms of the order, the 
market administrator has the authori- 
ty to make rules and regulations to ef- 
fectuate the terms and provisions of 
the order. Should there be an urgent 
need for greater specificity with re- 
spect to the procedures for making 
payments, this may be accommodated 
through the promugation of appropri- 
ate administrative rules with the ap- 
proval of the Director of the Dairy Di- 
vision and in consultation with the 
local industry. 

A schedule of payment and report- 
ing dates as suggested by the propo- 
nents should apply under the adopted 
payment plan. Essentially, the pay- 
ment dates are unchanged from the 
dates now specified in the order. How- 
ever, the dates for reporting receipts 
from producers and from a coopera- 
tive association(s) have been advanced 
to implement the payment plan. As 
provided herein, handlers would con- 
tinue to be required to make partial 
payment for milk received during the 
first 15 days of the month from pro- 
ducers and for milk received from a co- 
operative association in its capacity as 
a bulk tank handler. Handlers would 
be required to report such receipts to 
the market administrator by the 22d 
day of the month. Payment for such 
milk by the handlers would have to be 
received by the market administrator 
on the 3d day prior to the end of the 
month. On the last day of the month, 
the market administrator would dis- 
tribute these payments to producers 
who do not receive their payments 
through a cooperative association or 
from a proprietary handler who has 
requested the option of paying his 
own producers. In the case of produc- 
ers receiving their payments from a 
cooperative or a proprietary handler, 
the market administrator would make 
payments to such parties a day earlier 
so that payments to the individual 
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producers could be made at the same 
time as for other producers. 

The rate of the partial payment 
would be the class III price for the 
preceding month. This rate is now 
used under the order in making partial 
payments to producers and producers 
supported its continued use. 

Final accounting for milk from pro- 
ducers and cooperative bulk tank han- 
dlers would be completed in the fol- 
lowing month. Handlers would be re- 
quired to submit to the market admin- 
istrator a report of the monthly re- 
ceipts from individual producers and a 
report of all receipts and utilization by 
the 8th day after the end of the 
month. The uniform price would be 
announced by the 13th day. Final pay- 
ment to the market administrator by 
handlers at the classified use value for 
all milk received during the month 
would have -to be received by the 
market administrator by the 16th day 
after the end of the month. Payments 
due producers would be distributed by 
the market administrator on the 18th 
day to individual producers who do 
not receive their payments through a 
cooperative association or a propri- 
etary handler. Cooperative associ- 
ations collecting for members and pro- 
prietary handlers who elect to pay 
their own producers would be paid by 
the market administrator by the 17th 
day after the end of the month so that 
they could pay their producers on the 
18th also. 

A group of handlers located princi- 
pally in the Pittsburgh metropolitan 
area, through their trade association, 
proposed that the final payment date 
to producers be pushed back from the 
18th to the 25th of the month. The 
spokesman for the group stated that 
normally they are unable to collect 
payments from their customers until 
the 25th to 30th day after the end of 
the month in which the packaged milk 
is sold. Consequently, he said, han- 
dlers should not be forced to pay pro- 
ducers for milk before they receive 
payment from their customers. 

Producers should not be required to 
wait until the 25th day after the end 
of the month for final settlement for 
their milk. As it is producers must wait 
for such payments until the 18th day 
after the end of the montn because of 
the time required to complete all of 
the reporting, pricing and payment 
procedures. Handlers will have had 
the milk for a considerable period of 
time and any further delay in the set- 
tlement for such milk is unreasonable. 
The cost of any short term loans that 
a handler may need to meet order obli- 
gations must be considered as a neces- 
sary business expense to be borne by 
the handler. Accordingly, the proposal 
should not be adopted. 

Exceptions filed by this group and 


two other handlers on this particular 
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change in payment dates were a reiter- 
ation of the position taken by the 
trade association at the hearing. No 
significant basis was provided in these 
exceptions, however, to warrant a 
change in the conclusion on this 
matter. 

As noted earlier, the attached order 
does not prescribe the means by which 
a handler must make payment to the 
market, administrator. Unless some 
specificity in this regard is found nec- 
essary later, handlers should be given 
the flexibility of using whatever pay- 
ment means they wish. The only re- 
quirement would be that a handler’s 
payments must be received by the 
market administrator by the pre- 
scribed dates. Such dates would be the 
3d day prior to the end of the month 
for the partial payment and the 16th 
day after the end of the month for the 
final payment. Payments not received 
by these dates would be considered 
late and subject to the charge on over- 
due accounts. Under this arrangement 
each handler, of course, will have to 
determine what means of payment 
will result in timely payments for him. 

Recognition should be given to tne 
occasional conflicts between scheduled 
payment dates and weekends. It is de- 
sirable that producers be paid as soon 
as possible. For this reason, the pay- 
ment schedule adopted herein pur- 
posely leaves little time between the 
dates when handlers must make pay- 
ments to the market administrator 
and when payments must then be 
made to producers by the market ad- 
ministrator and handlers. However, 
should a payment date fall on a Satur- 
day, Sunday or national holiday, when 
offices normally are not open for busi- 
ness, the “tight” payment schedule 
could not be adhered to in all cases. 
Accordingly, if the date by which pay- 
ments must be received by the market 
administrator, or made by him to pro- 
ducers, cooperatives or handlers falls 
on such a day, payments should not be 
due until the next day on which the 
market administrator’s office is open 
for public business. Further, the order 
should provide that when the partial 
or final payments are so delayed, the 
corresponding payments by the 
market administrator to handlers, coo- 
peratives and producers, as well as the 
subsequent payment by handlers to 
producers, may be delayed by the 
same number of days. 

In opposing the proposed payment 
plan, a proprietary handler pointed 
out in his exceptions that this deferral 
of scheduled payment dates would 
delay payments to producers on occa- 
sion. This, he claimed, would under- 
mine the overall objective of the pro- 
posed plan. 

Any such delay that might result in 
payments to producers and coopera- 
tive associations would be relatively 
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limited. It cannot be viewed as an 
overriding consideration in deciding 
whether or not such a payment plan 
should be implemented. 

This schedule of reporting and pay- 
ment dates will result in producers re- 
ceiving their final payment for milk as 
soon as possible after the end of the 
month. The partial and final payment 
dates remain unchanged from those 
presently specified in the order. It is 
noted that under the schedule adopted 
herein there could be occasions when 
there is a relatively short period be- 
tween the time when the market ad- 
ministrator receives and processes a 
handler’s report and notfies the han- 
dler of his obligations to the producer- 
settlement fund and the date by which 
the handler must pay the market ad- 
ministrator. It is contemplated that 
the market administrator may need to 
notify handlers immediately by tele- 
phone of handlers’ order obligations, 
with written confirmation to be sup- 
plied later. Similarly, the adopted 
schedule contemplates that payments 
by the market administrator to propri- 
etary handlers who are paying produc- 
ers and to cooperatives collecting pay- 
ments for members will be available by 
the next day for payments to individu- 
al producers. To assure this, it may be 
necessary for the market administra- 
tor to arrange for an interbank trans- 
fer of funds so that producer pay- 
ments can be made on a timely basis. 

In making their partial and final 
payments to the market administra- 
tor, handlers would be permitted to 
subtract deductions authorized by pro- 
ducers. Such deductions for each pro- 
ducer in the case of partial payments 
should not exceed the value (at the 
Class III price) of the milk received 
from the producer during the 15-day 
period. With respect to deductions 
made from final producer payments, 
the total deductions for the month 
shall not exceed the value of milk re- 
ceived from the producer during the 
month. 

A producer’s authorization for a 
handler to deduct monies for payment 
to an assignee does not relieve the 
handler of his obligation to make full 
payment for milk received from pro- 
ducers by the date prescribed in the 
order. Thus, it is expected that the 
amounts deducted by handlers will be 
paid to assignees by the time handler 
payments are due the market adminis- 
trator. This is necessary to insure that 
all handlers are paying the minimum 
class prices for their producer milk by 
the dates required in the order. 

Recognition should be given under 
the adopted payment plan to the situ- 
ation where some handlers may 
choose to make payments to their in- 
dividual producers more frequently or 
earlier than required by the order. 
The recommended decision failed to 
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recognize such payments in that a 
handler would have been required to 
pay the market administrator the 
amounts already paid to producers. 
Such payments should be recognized, 
however, only in the case of payments 
to an individual producer for whom a 
cooperative association is not author- 
ized to collect payments for milk. If 
payments to cooperatives were recog- 
nized in this situation, arrangements 
could be made between the parties in- 
volved whereby a cooperative might 
delay cashing the handler’s check, 
which would frustrate the purpose of 
the payment plan. 

Much of the testimony in opposition 
to the proposed payment plan focused 
on the effect it would have on han- 
dlers in maintaining a cash flow to 
meet their total payment obligations 
to the market administrator. This 
point was reiterated extensively in 
post-hearing briefs and exceptions. 
Opponents reasoned that handlers’ op- 
erating costs would be increased under 
the plan because they would need to 
borrow money, because in some cases 
they would not have obtained com- 
plete payments from their customers 
by the time total obligations for pro- 
ducer milk are due the market admin- 
istrator. 

It is possible that some handlers 
could incur additional costs in main- 
taining an adequate cash flow to meet 
the changed payment requirements 
under the proposed plan. This would 
not be due to any increase in their 
order obligations but rather to a 
change in the time when they must 
have sufficient money available to pay 
for milk for which they had already 
become obligated by virtue of having 
received it. Although handlers know at 
the time of receipt that they are obli- 
gated for the milk, handlers customar- 
_ ily do not pay for the milk any sooner 
than required by the order. For rea- 
sons already noted, there is a consider- 
able lag between the receipt of the 
milk and the date by which final pay- 
ment for milk is required. Handlers 
have tended to adjust their cash flow 
to this lag even though they knew 
from the time of receipt that they 
were obligated for the milk. It is recog- 
nized that with a shortening of this 
time lag some handlers may have to 
adjust their cash flow. The fact that it 
may result in additional costs cannot 
be an overriding consideration in de- 
ciding this issue when one takes into 
account the considerable time lag that 
would still exist between the receipt of 
milk and the final payment for it. 

Opponents at the hearing and in 
post-hearing briefs and exceptions 
suggested that in lieu of the proposed 
payment plan more enforcement ac- 
tions should be instituted to assure 
that producers are paid on time. They 
argued that the Act already provides 
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adequate legal remedy to resolve the 
late-payment and that greater reliance 
should be place on the legal remedies 
already at the market administrator’s 
disposal. 

_Enforcement though the courts is a 
cumbersome administrative route and 
the practicableness of such action is 
questionable in the case of handlers 
who are only several days late. Never- 
theless, even with the adopted order 
changes persistent late payers would 
continue to be subject to legal enforce- 
ment action as authorized under the 
Act, and such actions would continue 
to be instituted as circumstances war- 
rant. 

A national trade association of milk 
dealers, a Pennsylvania-based farm or- 
ganization and a pool handler con- 
tended in their exceptions that the 
adopted payment plan would have the 
effect of placing an undue burden on 
handlers who are already complying 
with the present payment require- 
ments. Exceptors believe that the rec- 
ommended decision failed to recognize 
other options that could be taken to 
improve compliance with the payment 
provisions of the order and that would 
be less burdensome and costly to those 
handlers who are now in compliance. 
To this end, exceptors urged that the 
record evidence in the current pro- 
ceeding be reviewed in this light and 
that less burdensome payment proce- 
dures be developed than were adopted 
in the reccmnmmended decision. The ex- 
ceptors stated that if the hearing 
record does not permit adequate con- 
sideration of other options, then the 
Department should reopen the hear- 
ing to obtain additional testimony on 
other options or else close this pro- 
ceeding with no order changes and 
hold a new hearing. 

It is recognized, as previously noted, 
that all handlers, including those who 
are in compliance with the present 
payment requirements, would be re- 
quired under the adopted payment 
plan to make payments for their milk 
purchases several days earlier than 
now. This could affect the cash flow 
position of all handlers, as exceptors 
point out. Nevertheless, under the 
adopted payment plan handlers would 
continue to have had the use of milk 
of producers from 2 to 6 weeks before 
final payments are due. In view of 
this, the argument that the payment 
plan would impose an undue burden 
on handlers is not persuasive in decid- 
ing whether or not the plan should be 
adopted. 

Contrary to exceptors’ contentions, 
there were no optional methods pro- 
posed at the hearing as possible solu- 
tions to the late-payment problem, al- 
though the opportunity was available 
to interested parties. The testimony 
presented was limited to support for, 
or opposition to, the specific payment 


plan that was_proposed by coopera- 
tives. It must be noted, however, that 
the lack of any specific consideration 
of other options at the hearing does 
not leave us with a less than satisfac- 
tory option. In view of the problems to 
be resolved and the hearing evidence 
bearing on this issue, it is concluded 
that the payment plan considered at 
the hearing is a viable option and 
should be adopted. 

The request by the exceptors for a 
reopening of the hearing to consider 
other options for achieving better han- 
dler compliance with the order’s pay- 
ment provisions is denied. This would 
unduly delay taking corrective action 
regarding handler payments that the 
record clearly indicates is warranted. 
Moreover, the exceptions do not dem- 
onstrate that the several other options 
suggested by handlers are so superior 
to the plan adopted herein that there 
should be a further hearing before 
any final action is taken on this issue. 
A request for a subsequent hearing on 
the payment issue may be filled by in- 
terested parties, of course, at any time, 
and appropriate consideration would 
be given to such a petition. 

Several handlers in their exceptions 
argued that the operation of the pay- 
ment plan adopted herein will increase 
the cost of administering the order. 
There is no basis for this contention 
and it is not expected that administra- 
tive costs would be higher. 

In their exceptions, several handlers 
contended that the proposed payment 
plan would provide too much govern- 
mental assistance to cooperative asso- 
ciations. Exceptors claimed that the 
proposed payment arrangment trans- 
fers to the Department certain respon- 
sibilities that the cooperatives should 
be assuming themselves. Also, a coop- 
erative association in its exceptions ex- 
pressed concern that the adopted pay- 
ment arrangement might ‘‘be a temp- 
tation to producers to fall back on the 
market administrator as a more reli- 
able source of their milk check that 
their cooperative.”’ 

The contention of exceptors is with- 
out merit. The payment plan adopted 
herein is in the interest of orderly 
marketing since it can be expected to 
provide cooperatives with improved 
conditions under which they market 
their milk, which comports with the 
intent and purpose of the Act. 

Payments for milk from cooperative 
association plants and cooperative 
bulk tank handlers. As an integral part 
of their overall payment plan, propo- 
nent cooperatives proposed that pool 
plant operators receiving bulk fluid 
milk products from a cooperative’s 
pool plant or milk from a cooperative 
bulk tank handler who operates a pool 
plant be required to pay for such milk 
in the same manner as it proposed for 
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milk received directly from producers. 
This proposal should be adopted. —— 

The order now requires that a pool 
plant operator shall make payment to 
a cooperative association on or before 
the 15th day following the end of the 
month at the class use value for fluid 
milk products received either by trans- 
fer or diversion from a pool plant op- 
erated by a cooperative. This payment 
arrangement also applies to any milk 
received by a pool plant operator from 
a cooperative bulk tank operator if 
such cooperative association operates 
a@ pool plant. 

Some of the milk marketed by pro- 
ponent cooperatives is moved to dis- 
tributing plants directly from the 
farm. However, to a large extent, milk 
is moved to such plants, either on a 
regular basis or a supplemental basis, 
from the proponent cooperatives’ 
supply plants either by transfer or di- 
version. Irrespective of the supply ar- 
rangements used, the producers in- 
volved are supplying milk for the fluid 
market and should be assured of re- 
ceiving payment for their milk. Such 
assurance is essential to the orderly 
marketing of milk. Moreover, such a 
payment requirement is consistent 
with the Act, which provides that no 
cooperative association may sell milk 
to any handler at less than the pre- 
scribed order class prices. 

Accordingly, handlers receiving bulk 
fluid milk products from the pool 
plant of a cooperative or milk from a 
cooperative bulk tank handler that op- 
erates a pool plant should be required 
to make partial and final payments to 
the market administrator by the same 
dates as specified for handlers receiv- 
ing milk directly from producers. the 
partial payment, which would apply to 
receipts during the first 15 days of the 
month, should be at the class III price 
for the preceding month. If the han- 
dler so elects, such price may be ad- 
justed by the butterfat differential for 
the preceding month. The final pay- 
ment should be based on the classified 
use value of all bulk milk products re- 
ceived during the month from such co- 
operative. Upon receipt of the money, 
the market administrator would then 
pay any of such funds due the cooper- 
ative. 

In its exceptions, a cooperative ob- 
jected to the requirement in the rec- 
ommended decision that the partial 
payment rate (class III price for the 
preceding month) for receipts of bulk 
fluid milk products from a coopera- 
tive-operated pool plant or from a co- 
operative bulk tank handler that oper- 
ates a pool plant be adjusted for but- 
terfat content by. the previous month’s 
butterfat differential. The cooperative 
indicated that adjusting the price for 
butterfat content with respect to par- 
tial payments is impractical in the 
case of farm bulk tank milk since the 
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test of the milk is not known until 
after the end of the month. Also, the 
cooperative noted that it has been the 
custom in the market to bill handlers 
for milk-transfers at the class III price 
without adjustment for butterfat con- 
tent. The exceptor did concede, how- 
ever, that if any significant volumes of 
skim milk were involved in interplant 
transfers, the adjustment at test may 
be desirable. 

In view of this situation, a handler 
should be permitted in making partial 
payments for bulk fluid milk products 
received from a cooperative pool plant 
or a cooperative bulk tank handler to 
pay at the rate of the previous 
month’s class III price either with or 
without adjustment for butterfat con- 
tent. 

The recommended decision provided 
that the class I price to be used in 
computing a handler’s obligation for 
milk transferred from a cooperative’s 
pool plant to the handler’s plant 
should be the higher of the class I 
prices applicable at the plants of the 
handler and the cooperative. Upon 
further review of what pricing should 
apply in this type of transaction, it is 
concluded that the handler’s obliga- 
tion to be paid to the cooperative 
(through the market administrator) 
should be based on the class I price ap- 
plicable at the handler’s plant. The 
Act states that a cooperative that is 
reblending the proceeds from the sale 
of its members’ milk may not sell milk 
to any handler at less than the appli- 
cable class prices. Thus, the act would 
require in this case that the minimum 
price to be paid the handler be the 
order class I price applicable at the 
handler’s plant location. 

5. Administrative provisions.—(a) 
Administrative assessment. The order 
should be revised to provide that each 
handler operating a pool plant shall 
pay the administrative assessment on 
milk received at his plant from a coop- 
erative association in its capacity asa 
handler on farm bulk tank milk and 
by transfer or diversion in bulk from a 
pool plant operated by a cooperative 
association. A cooperative association 
should pay the administrative assess- 
ment only on its receipts of producer 
milk that are not moved to another 
handler’s plant. Presently, a coopera- 
tive pays an administrative assessment 
on all of its receipts of producer milk. 

Cooperatives proposed this change 
in conjunction with their proposed 
payment plan whereby all handlers re- 
ceiving milk from preducers and coop- 
erative associations would pay their 
total classified use value for such milk 
to the market administrator who, in 
turn, would pay producers and cooper- 
ative associations. Proponents claimed 
that this change would facilitate the 
administration of their proposed pay- 
ment plan. Proponents’ witness stated 
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that the proposed change would elimi- 
nate the need for a cooperative associ- 
ation to bill handlers the cost of the 
administrative assessment that is paid 
by the cooperative on plant milk and 
farm bulk tank milk that the coopera- 
tive moves to pool plants. 

Several proprietary handlers object- 
ed to the proposed change. They 
stated it would impose an additional 
expense on proprietary handlers and 
would relieve coooperatives of their 
share of the expense of the order ad- 
ministration. It was further argued 
that the act does not authorize a coop- 
erative association to be excluded from 
being responsible for the administra- 
tive assessment on any such milk for 
which it is the handler. 

The act provides that the cost of ad- 
ministering an order shall be borne by 
handlers and that the Secretary shall 
esablish each handler’s pro rata share 
of this cost. To implement this, the 
order should provide that the adminis- 
trative cost be apportioned among 
those handlers primarily engaged in 
the processing of milk. This is because 
much of the time and money expend- 
ed in administering the order is for 
the verification of receipts and utiliza- 
tion of such handlers. 

Under the present order, proprietary 
handlers pay an administrative assess- 
ment on milk received directly from 
producers and from a cooperative asso- 
ciation not operating a pool plant that 
is acting as a bulk tank handler. for 
milk that such handlers receive from a 
cooperative’s pool plant or from a 
plant-operating cooperative acting in 
its capacity as a bulk tank handler, 
the administrative assessment is now 
paid by the cooperative. It is reason- 
able in these latter cases, however, 
that the handlers processing the milk, 
rather than the cooprative,-be the 
handler obligated under the order for 
the administrative assessment. The 
cooperative’s role as a “handler” is 
merely that of moving the milk from 
farms to the processing plants, wheth- 
er it be directly or through the coopra- 
tive’s plant. Defining the cooperative 
as a “handler” under the order in 
these circumstances facilitates the ad- 
ministration of the order in terms of 
the initial accountability for the milk. 
However, the verification activities 
under the order are related basically 
to those operations where the milk is 
actually processed. 

Applying the administrative assess- 
ment in the revised manner also would 
be in keeping with the intent of the 
act that prices be uniform among han- 
dlers. it is a general practice for coo- 
peratives to pass on-to handlers the 
administrative assessments associated 
with the milk which they sell to han- 
dlers. Nevertheless, competitive pres- 
sures could develop that might encour- 
age a cooperative to sell milk only at 
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the class price with no recovery of the 
related administrative assessment. In 
this case, the handler purchasing such 
milk could be acquiring his milk at a 
lesser price than his competitors, 
thereby resulting in nonuniformity of 
prices. This situation also could be dis- 
ruptive to the normal supply arrange- 
ments in the market in that there 
would be an incentive for handlers to 
seek out the cheaper milk supplies. 

A handler, in his exceptions, claimed 
that applying the administrative as- 
sessment in the revised manner pro- 
posed in the recommended decision 
“violates section 610(b\(2xi) of the 
act, which is expressly not limited to 
processors.” It is true in the broad 
sense that a cooperative association in 
its capacity as a handler could be re- 
sponsible for the administrative as- 
sessment on the milk it handled. How- 
ever, for the reasons previously stated, 
the handler’s exceptions provide no 
basis for taking a different position on 
this matter. 

(b) Late payment charges. A late 
payment charge should continue to 
apply on all overdue handler obliga- 
tions to the market administrator. 
However, such charge should be ap- 
plied beginning the first day following 
the date that a payment is due rather 
than the third day after the due date. 
Proponents of the proposed payment 
plan supported this change. 

The ‘order now applies a charge of 1 
percent per month on a handler’s obli- 
gations to the market administrator 
that are overdue. Presently, the late 
payment charge begins on the third 
day after the due date of such obliga- 
tion and is applied again on the same 
day of each succeeding month until 
such obligation is fully paid. A han- 
dler’s obligations to which the late 
payment charges apply include those 
due the producer-settlement fund, the 
administrative expense fund, and the 
marketing service fund, all of which 
are maintained by the market admin- 
istrator. 

The payment schedule under the 
plan adopted herein provides for a se- 
quence of dates that must be met by a 
handler which will enable the market 
administrator to make payments to 
producers, cooperatives and certain 
handlers on schedule. To this end, the 
plan provides that a handler’s pay- 
ment must. be received by the market 
administrator on the date prescribed. 
Failure on the part of a handler to 
meet such payment dates would force 
the market administrator to withhold 
funds from producers and/or a cooper- 
ative until such handler submits pay- 
ment for his order obligations. 

The late payment charge and the 
date that the charges applies are de- 
signed to provide handlers an incen- 
tive to make their payments to the 
market administrator on time. 
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Because of the extent of the late 
payment problem that has persisted in 
the market and to conform with the 
overall objective of the payment. plan 
adopted herein, it is necessary that 
the late payment charge apply on the 
first. day that such payment is over- 
due. Delaying the application of the 
charge, which is the case under the 
present. order, would only serve to 
reduce the effectiveness of the late 
payment charge and the purpose of 
the adopted payment plan. 

The application of the late payment 
charge on the day following the date 
when payment is due may require 
some adjustment in the billing proce- 
dures of the market administrator to 
handlers. In this connection, the 
market administrator may need to ad- 
vance the time when a handler is 
billed his monthly final obligations so 
that the handler in turn will have suf- 
ficient time to make payment by the 
prescribed due date. This adjustment, 
however, can be accomplished within 
the framework of the existing order 
and thus requires no amendatory 
action. 

In their exceptions to the recom- 
mended decision, a number of han- 
dlers argued that there was no justifi- 
cation in the record for a late payment 
charge. They also noted that such 
charges, when collected by the market 
administrator, are now placed in the 
producer-settlement fund for distribu- 
tion to all producers in the market 
rather than being distributed just to 
the producers who shipped milk to the 
delinquent handler. Another handler 
argued that the Department has no 
statutory authority to impose a penal- 
ty, such as a late payment charge, 
other than that specified in section 
610(c) of the act. The handler claimed 
that under this authority such a 
charge could not exceed $100. 

Whether or not the order may pro- 
vide or should provide for a late pay- 
ment charge was not an issue that was 
dealt with at the hearing of this pro- 
ceeding. The order now provides for a 
late payment charge on all overdue 
order obligations. There was no pro- 
posal in the hearing notice or request 
at the hearing to remove this provi- 
sion or to change the rate of the 
charge. Thus, the exceptions relating 
to these points are not relevant in this 
proceeding. Consideration of any as- 
pects of the late payment charge at 
the hearing was limited to whether or 
not. there should continue to be a 2- 
day “grace’”’ period before the charge 
is applied to overdue accounts. 

(c) Miscellaneous payment proce- 
dure. The oricr should specify that 
when a past due obligation for milk 


- purchases is paid by the handler to 


the market administrator, the market 
administrator shall complete such 
payments first to those producers 





and/or cooperatives who have the 
oldest outstanding payments due 
them. This payment. procedure was in- 
cluded in proponent cooperatives’ pro- 
posed payment plan. 

The record establishes that there 
have been instances where late paying 
handlers who have received part of 
their milk supplies from a cooperative 
association have paid their other sup- 
pliers (principally nonmember produc- 
ers) before paying the cooperative. 
There also have been instances where 
a handler has discontinued purchasing 
milk from a cooperative without 
paying his past due obligations to such 
cooperative. In such case, the handler 
switched to a new source of supply and. 
paid for the milk from this source 
without paying his past due obliga- 
tions to the former supplier. 

The order does noi require a handler 
to purchase milk from any particular 
producers or group of producers. How- 
ever, it does require total payment of 
order obligations on any milk received 
at a handler’s pool plant from a pro- 
ducer or group of producers in accord- 
ance with terms specified in the pro- 
ducer payment provisions..In this con- 
nection, the order should specify the 
procedure that the market. administra- 
tor shall follow in disbursing past due 
obligations collected from a handler to 
the producers and/or cooperatives in- 
volved. 


RULINGS ON PROPOSED FINDINGS AND 
CONCLUSIONS 


Briefs and proposed findings and 
conclusions were filed on behalf of cer- 
tain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were consid- 
ered in making the findings and con- 
clusions set. forth above. To the extent 
that the suggested findings and con- 
clusions filed by interested parties are 
inconsistent with the findings and con- 
clusions set. forth herein, the requests 
to make such findings or reach such 
conclusions are denied for the reasons 
previously stated in this decision. 

In their brief, opponents of expand- 
ing the marketing area to include a 
portion or all of the Ohio counties of 
Erie, Huron, Ottawa, and Sandusky re- 
newed their objection to the admission 
into evidence of an exhibit identified 
at the hearing as exhibit 12. The ad- 
ministrative law judge’s ruling on this 
matter has been reviewed in terms of 
the arguments presented. This ruling, 
for the reasons stated by the adminis- 
trative law judge on the record, is 
hereby affirmed. 

- Counsel for a trade association of 
handlers located in western Pennsyl- 
vania made a motion at the hearing 
that the payment plan proposal (pro- 
posal No. 1 as set forth in the hearing 
notice, 42 FR 48886) not be considered. 
An attorney for the operator of a reg-, 
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ulated distributing plant supported 
the motion. In support of the motion, 
it was indicated that the act does not 
provide for such a payment plan and 
such a plan is not necessary to effect 
prompt payments to producers and/or 
cooperative associations. Additionally, 
it was indicated that proper enforce- 
ment action against handlers who are 
paying late is all that is necessary to 
effectuate the payment provisions of 
the present order. The administrative 
law judge denied the motion. This 
matter was reiterated in their post- 
hearing briefs. 

Requiring handlers to channel all 
payments for milk purchases from 
producers and cooperative associations 
through the market administrator 
may be adopted pursuant to the au- 
thority set forth in section 608c(7)(D) 
of the act. This subsection specifies 
that an order may contain various 
terms that are incidental to, and not 
inconsistent with, the terms explicitly 
authorized by the act if the incidental 


terms are found necessary to effectu- . 


ate the other provisions of the order. 
The payment plan adopted herein is 
considered essential to the effectu- 
ation of the payment provisions of the 
order. 

It is true, as argued at the hearing 
and in post-hearing briefs, that the act 
does contain provisions in_ section 
608c(14) pertaining to certain penal- 
ties applicable to handlers not comply- 
ing with the terms and provisions of 
the order. In short, these provisions 
specify that a handler shall be fined a 
monetary amount upon being convict- 
ed of violating a provision of an order. 
However, these provisions do not pre- 
clude the use of the payment plan 
adopted herein under section 
608c(7)(D). 


GENERAL FINDINGS 


The findings and determinations 
hereinafter set forth are supplemen- 
tary and in addition to the findings 
and determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and determina- 
tions are hereby ratified and affirmed, 
except insofar as such findings and de- 
terminations may be in conflict with 
the findings and determinations set 
forth herein. 

(a) The tentative marketing agree- 
ment and the order, as hereby pro- 
posed to be amended, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of 
the Act; 

(b) The parity prices of milk as de- 
termined pursuant to section 2 of the 
act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
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demand for milk in the marketing 
area, and the minimum prices speci- 
fied in the tentative marketing agree- 
ment and the order, as hereby pro- 
posed to be amended, are such prices 
as will reflect the aforesaid factors, 
insure a sufficient quantity of pure 
and wholesome milk, and be in the 
public interest; 

(c) The tentative marketing agree- 
ment and the order, as hereby pro- 
posed to be amended, will regulate the 
handling of milk in the same manner 
as, and will be applicable only to per- 
sons in the respective classes of indus- 
trial and commercial activity specified 
in, a marketing agreement upon which 
a hearing has been held; 

(d) All milk and milk products han- 
dled by handlers, as defined in the 
tentative marketing agreement and 
the order as hereby proposed to be 
amended, are in the current of inter- 
state commerce or directly burden, ob- 
struct, or affect interstate commerce 
in milk or its products; and 

(e) It is hereby found that the neces- 
sary expense of the market adminis- 
trator for the maintenance and func- 
tioning of such agency will require the 
payment by each handler, as his pror- 
ata share of such expense, 3 cents per 
hundredweight or such lesser amount 
as the Secretary may prescribe, with 
respect to milk specified in § 1036.85 of 
the aforesaid tentative marketing 
agreement and the order as proposed 
to be amended. 


RULINGS ON EXCEPTIONS 


In arriving at the findings and con- 
clusions, and the regulatory provisions 
of this decision, each of the exceptions 
received was carefully and fully con- 
sidered in conjunction with the record 
evidence. To the extent that the find- 
ings and conclusions, and the regula- 
tory provisions of this decision are at 
variance with any of the exceptions, 
such exceptions are hereby overruled 
for the reasons previously stated in 
this decision. 

In their exceptions, the national 
trade association of milk dealers, a co- 
operative association and several pro- 
prietary handlers contended that the 
act does not authorize the producer 
payment plan as herein adopted. For 
the reasons already indicated under 
“Rulings on Proposed Findings and 
Conclusions” the exceptions are 
hereby overruled. 


MARKETING AGREEMENT AND ORDER 


Annexed hereto and made a part 
hereof are two documents, a market- 
ing agreement regulating the handling 
of milk, and an order amending the 
order regulating the handling of milk 
in the eastern Ohio-western Pennsyl- 
vania marketing area which have been 
decided upon as the detailed and ap- 
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propriate means of effectuating the 
forgoing conclusions. 

It is hereby ordered, That this entire 
decision, except the attached market- 
ing agreement, be published in the 
FEDERAL REGISTER. The regulatory pro- 
visions of the marketing agreement 
are identical with those contained in 
the order as hereby proposed to be 
amended by the attached order which 
is published with this decision. 


REFERENDUM ORDER TO DETERMINE 
PRODUCER APPROVAL; DETERMINATION 
OF REPRESENTATIVE PERIOD; AND DES- 
IGNATION OF REFERENDUM AGENT 


It is hereby directed that a referen- 
dum be conducted and completed on 
or before the 30th day from the date 
this decision is issued, in accordance 
with the procedure for the conduct of 
referenda (7 CFR 900.300 et seq.), to 
determine whether the issuance of the 
attached order as amended and as 
hereby proposed to be amended, regu- 
lating the handling of milk in the east- 
ern Ohio-western Pennsylvania mar- 
keting area is approved or favored by 
producers, as defined under the terms 
of the order (as amended and as 
hereby proposed to be amended), who 
during the representative period were 
engaged in the production of milk for 
sale within the aforesaid marketing 
area. 

The representative period for the 
conduct of such referendum is hereby 
determined to be May 1978. 

The agent of the Secretary to con- 
duct such referendum is hereby desig- 
nated to be Cleo C. Taylor. 

An approved final impact analysis is 
available from the Agricultural Mar- 
keting Service. 


Signed at Washington, D.C., on July 
25, 1978. 
JERRY C. HILL, 
Deputy Assistant Secretary. 


Order! Amending the Order, Regulating the 
Handling of Milk in the Eastern Ohio- 
Western Pennsylvania Marketing Area 


FINDINGS AND DETERMINATIONS 


The findings and determinations 
hereinafter set forth are supplemen- 
tary and in addition to the findings 
and determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and ali of 
said previous findings and determina- 
tions are hereby ratified and affirmed, 
except insofar as such findings and de- 
terminations set forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amend- 
ments to the tentative marketing 


1This order shall not become effective 
unless and until the requirements of 
§ 900.14 of the rules of practice and proce- 
dure governing proceedings to formulate 
marketing agreements and marketing orders 
have been met. 
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agreement and to the order regulating 
the handling of milk in the eastern 
Ohio-western Pennsylvania marketing 
area. The hearing was held pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.), and the 
applicable rules of practice and proce- 
dure (7 CFR Part 900). 

Upon the basis of the evidence intro- 
duced at such hearing and the record 
thereof, it is found that: 

(1) The eastern Ohio-western Penn- 
sylvania order as hereby amended, and 
all of the terms and conditions there- 
of, will tend to effectuate the declared 
policy of the act; 

(2) The parity prices of milk, as de- 
termined pursuant to section 2 of the 
act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
demand for milk in the eastern Ohio- 
western Pennsylvania marketing area, 
and the minimum prices specified in 
the order as hereby amended, are such 
prices as will reflect the aforesaid fac- 
tors, insure a sufficient quantity of 
pure and wholesome milk, and be in 
the public interest; 

(3) The eastern Ohio-western Penn- 
sylvania order as hereby amended reg- 
ulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial and commercial activity 
specified in, a marketing agreement 
upon which a hearing has been held; 

(4) All milk and milk producers han- 
died by handlers, as defined in the 
eastern Ohio-western Pennsylvania 
order as hereby amended, are in the 
current of interstate commerce or di- 
rectly burden, obstruct, or affect inter- 
state commerce in milk or its products; 
and 

(5} It is hereby found that the neces- 
sary expense of the market adminis- 
trator for the maintenance and func- 
tioning of such agency will require the 
payment by each handler, as his pro 
rata share of such expense, 3 cents per 
hundredweight or such lesser amount 
as the Secretary may prescribe, with 
respect to milk specified in § 1036.85. 

Order relative to handling. It is 
therefore ordered that on and after 
the effective date hereof the handling 
of milk in the eastern Ohio-western 
Pennsylvania marketing area shall be 
in conformity to and in compliance 
with the terms and conditions of the 
order, as amended, and as hereby 
amended, as follows: 

Fhe provisions of the proposed mar- 
keting agreement and order amending 
the order contained in the recom- 
mended decision issued by the Deputy 
Administrator, Marketing Program 
Operations, on March 31, 1978 (43 FR 
14478) and published in the FrepERaL 
REGISTER on April 6, 1978, shall be and 
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are the terms and provisions of this 
order, amending the order, and are set. 
forth in full herein subject to the fol- 
lowing modifications: 

1. In § 1036.71: 

a. In paragraph (a), a new subpara- 
graph (1) is added and subparagraphs 
(1) and (2) are redesignated as (2) and 
(3), respectively. 

b. In paragraph (b), a new subpara- 
graph (2) is added and subparagraphs 
(2), (3), and (4) are redesignated as (3), 
(4), and (5), respectively. 

c. In paragraph (c), subparagraphs 
(1) and (2) are revised. 

2. In § 1036.73, paragraph (b)(2) is re- 


vised. 
1. In § 1036.2, paragraphs (a)(1) and 
(bX1) are revised to read as follows: 


§ 1036.2 Eastern Ohio-western Pennsylva- 
nia marketing area. 


e * ; s 
(a) “Zone 1” includes: 
(1) In Ohio: 


(i) The following counties in their 
entirety: 


Ashland, Ashtabula, Carroll, Geauga, Harri- 
son, Holmes, Monroe, Portage, Tus- 
carawas, and Wayne. - 


(ii) In Guernsey County: The town- 
ships of Londonderry, Millwood, and 
Oxford. 

(iii) In Stark County: Sugar Creek 
Township. 

(iv) In Trumbull County: the town- 
ships of Bazetta, Bloomfield, Bristol, 
Champion, Farmington, Fowler, 
Greene, Gustavus, Hartford, John- 
ston, Kinsman, Mecca, Mesopotamia, 
Southington, and Vernon. 


* * - 


(b) “Zone 2” includes: 

(1) In Ohio: 

(i) The following counties in their 
entirety: 


Belmont, Columbiana, Jefferson, Lorain, 
Mahoning, Medina, and Summit. 


dij) Stark County (except Sugar 
Creek Township). 

(iii) In Trumbull County: The town- 
ships of Braceville, Brookfield, How- 
land, Hubbard, Liberty, Lordstown, 
Newton, Warren, Weathersfield, and 
Vienna. 


* * ~ * x 


2. In § 1036.7, paragraph (b) is re- 
vised to read as follows: 


§ 1036.7 Pool plant. 


ca ., * . © * 


(b) A supply plant from which not: 


less than 40 percent during the 
months of September, October, and 
November and not less than 30 per- 
cent in all other months, of the total 


quantity of milk approved by a duly 
constituted health authority for fluid 
consumption that is physically re- 
ceived at such plant from dairy farm- 
ers (including milk diverted from the 
plant as producer milk pursuant to 
§ 1036.13 but excluding milk received 
as diverted milk) and handlers defined 
in § 1036.9(c) is transferred or diverted 
to and physically received in the form 
of fluid milk products, except filled 
milk, at pool plants qualified under 
paragraph (a) of this section or dis- 
posed of as route disposition in the 
marketing area. 


3. Section 1036.13 is revised to read 
as follows: 


§ 1036.13 Producer milk. 


“Producer milk” means the skim 
milk and butterfat contained in milk 
of a producer which is: 

(a) With respect to a handler de- 
fined in § 1036.9(a): 

(1) Received at the handler’s pool 
plant directly from the producer, ex- 
cluding receipts of milk diverted from 
another poel plant; 

(2) Received at the handler’s pool 
plant from a handler defined in 
§ 1036.9(c) that. does not operate a pool 
plant; 

(3) Diverted pursuant to paragraphs : 
(e), (f), and (g) of this section for the 
handler’s account from his pool plant 
to a nonpool plant that is not a pro- 
ducer-handler plant; or 

(4) Diverted for the handler’s ac- 
count from his pool plant to another 
pool plant, subject to the conditions 
set forth in paragraph (h) of this sec- 
tion; ; 

(b) With respect to a handler de- 
fined in § 1036.9(b), diverted pursuant 
to paragraphs (e), (f), and (g) of this 
section for the handler’s account from 
a pool plant of another handler to a 
nonpoo!l plant that is not a producer- 
handler plant; 

(c) With respect to a handler defined 
in §1036.9(c) that does not operate a 
pool plant, received by the handler 
from the producer’s farm in excess of 
the producer’s milk that is received by 
a pool pliant operator pursuant to 
paragraph (a2) of this section; and 

(d) With respect to a handler de- 
fined in § 1036.9(c) that also operates a 
pool plant, received by the handler 
from the producer’s farm. 

(e) During April through August and 
subject to the conditions of paragraph 
(g) of this section, the operator of a 
pool plant or a cooperative association 
may divert the milk of a producer 
without limit. 

(f) During September’ through 
March and subject to the conditions of 
paragraph (g) of this section: 

(1) The operator of a pool plant that 
is not a cooperative association may 
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divert any producer milk that is not 
under the control of a cooperative as- 
sociation that diverts milk during the 
month pursuant to paragraph (f)(2) of 
this section in accordance with one of 
the following alternatives: 

(i) The milk of an individual produc- 
er may be diverted for not more days 
of production of his producer milk 
than is physically received at pool 
plants; or 

(ii) The plant operator may divert 
an aggregate quantity of milk of pro- 
ducers not exceeding 40 percent of the 
producer milk physically received at 
such pool plant during the month that 
is. eligible to be diverted by the plant 
operator. 

(2) A cooperative association may 
divert the milk of a producer during 
the month in accordance with one of 
the following alternatives: 

(i) The milk of an individual produc- 
er may be diverted for not more days 
of production of his producer milk 
than is physically received at pool 
plants; or 

ii) The cooperative association may 
divert an aggregate quantity of milk 
not exceeding 40 percent of the pro- 
ducer milk that the cooperative associ- 
ation causes to be delivered during the 
month to pool plants. 

(g) The following conditions shall 
apply with respect to milk diverted 
pursuant to paragraphs (a)(3) and (b) 
of this section: 

(1) Milk of a producer shall not be 
eligible for diversion unless the milk 
of such producer was physically re- 
ceived at least once as producer milk 
at a pool plant and the dairy farmer 
has continuously retained producer 
status under the order since that time; 

(2) During each month of September 
through November at least 1 day’s 
production of milk of a producer must 
be received at a pool plant for the milk 
of such producer to be eligible for di- 
version that month pursuant to para- 
graph (f)(1)ii) and (2)(ii) of this sec- 
tion; 

(3) Such milk shall be deemed to 
have been received by the diverting 
handler at the location of the nonpool 
plant to which diverted: 

(4) To the extent that it would 
result in nenpool plant status for the 
pool plant from which diverted, milk 
diverted for the account of a coopera- 
tive association from the pool plant of 
another handler shali not be deemed 
to have been received at such pool 
plant and shall not be producer milk; 

(5) If milk is diverted in excess of 
the limit by a handler who elects to 
divert on the basis of days of produc- 
tion, only that milk of the individual 
producer which was diverted to a non- 
pool plant for not more days of pro- 
duction than is physically received at 
a pool plant shall be considered as pro- 
ducer milk; 
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(6) If milk is diverted in excess of 
the percentage limit by a handler who 
elects to divert on an aggregate basis, 
eligibility as producer milk shall be 
forfeited on a quantity of milk eaual 
to such excess; 

(7) In cases of excess diversions, the 
diverting handler shall specify the 


dairy farmers’ deliveries that are ineli- 


gible as producer milk. If the handler 
fails to do so, producer milk status 
shall be forfeited with respect to all 
milk diverted to nonpool plants by 
such handler; and - 

(8) Milk diverted to an other order 
plant shall be producer milk only if a 
class II or class III classification is des- 
ignated for such milk pursuant to the 
provisions of the other order issued 
pursuant to the act and such milk is 
not subject to the pricing and pooling 
provisions of such order. 

{h) Milk diverted from a pool plant 
to another pool plant shall be deemed 
to have been received by the diverting 
handler at the location of the pool 
plant to which diverted. 

4. Section 1036.31 is revised to read 
as follows: 


§ 1036.31 Payroll reports. 


(a) On or before the 18th day after 
the end of each month, each handler 
who elects pursuant to § 1036.73(d) to 
pay producers shail report to the 
market administrator the following in- 
formation with respect to the han- 
dler’s partial and final payments for 
producer milk received during such 
month; 

(1) The identity of the handler and 
the producer and the month to which 
the payment applies; 

(2) The total pounds and, with re- 
spect to final payments, the average 
butterfat content of the milk for 
which payment is being made; 

(3) The minimum rate of payment 
required by the order and the rate of 
payment used if such rate is other 
than the applicable minimum rate; 

(4) The amount and nature of any 
deductions from the amount otherwise 
due the producer; 

(5) The net amount of payment to 
the producer; and 

(6) The dates such payments were 
made. 

(b) On or before the 20th day after 
the end of the month, each handler 
operating a partially regulated distrib- 
uting plant who elects to make pay- 
ments pursuant to § 1036.76(a) shall 
report to the market administrator 
with respect to milk received from 
each dairy farmer who would have 
been a producer if the plant had been 
fully regulated the following informa- 
tion for such month; 

(1) The name of each dairy farmer; 

(2) The total pounds of milk received 
from each dairy farmer; 
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(3) The average butterfat content of 
such milk; 

(4) The amount and nature of any 
deductions, as authorized by the dairy 
farmer, from the payment for such 
milk; and 

(5) The rate of payment per 
hundreweight and the net amount 
paid each dairy farmer. 

5. Section 1036.32 is revised to read 
as follows: 


§ 1036.32 Other reports. 
(a) On or before the 22nd day of 


. each month each handler described in 


§ 1036.9(a), except a cooperative associ- 
ation which operates a pool plant or a 
handler who elects to pay producers 
pursuant to §1036.73(d), shall report 
to the market administrator the fol- 
lowing information with respect to its 
receipts of milk during the first 15 
days of the month: 

(1) The identity of each producer 
from whom milk was received; 

(2) The total pounds of producer 
milk received from such producer; 

(3) ‘The amount and nature of any 
deductions, as authorized by the pro- 
ducer, to be made from the partial 
payment for such milk; 

(4) The total pounds of milk received 
from a handler described in § 1036.9(c); 
and 

(5) The pounds of skim milk and 
butterfat in bulk fluid milk products 
received from a pool plant operated by 
a cooperative association. 

(b) On or before the 22nd day of 
each month each handler defined in 
§ 1036.9 (a), (b) and (c) except a han- 
dler who is required to file reports 
pursuant to paragraph (a) of this sec- 
tion shall report to the market admin- 
istrator the following information 
with respect to its receipts of milk 
during the first 15 days of the month: 

(1) The total pounds of producer 
milk; 

(2) The total deductions as author- 
ized by the producers to be made from 
the partial payment for such milk; 

(3) The total pounds of milk received 
from a handler described in § 1036.9(c); 
and 

(4) The pounds of skim milk and 
butterfat in bulk fluid milk products 
received from a pool plant operated by 
@ cooperative association. 

(c) On or before the 8th day after 
the end of each month, each handler 
described in § 1036.9(a), except a coop- 
erative association which operates a 
pool plant or a handler who elects to 
pay producers pursuant to 
§ 1036.73(d), shall report to the market 
administrator the following informa- 
tion with respect to its receipts of milk 
during such month: 

(1) The identity of each producer 
from whom milk was received; 
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(2) The total pounds of producer 
milk received from such producer and 
its average butterfat content; 

(3) The amount and nature of any 
deductions, as authorized by the pro- 
ducer, to be made from the final pay- 
ment for such milk; 

(4) The total pounds of skim milk 
and butterfat received from a handler 
described in § 1036.9(c); and 

(5) The pounds of skim milk and 
butterfat in bulk fluid milk products 
received from a pool plant operated by 
a cooperative association. 

(d) On or before the second day 
prior to the reporting dates specified 
in paragraphs (a) and (c) of this sec- 
tion, each cooperative association that 
operates a pool plant from which bulk 
fluid milk products were transferred 
or diverted to pool plants of other 
handlers within the time periods de- 
scribed in paragraphs (a) and (c) of 
this section shall report to each such 
pool plant operator and the market 
administrator the name and location 
of the transferor-plant .and the total 
pounds and butterfat content of the 
bulk fluid milk products transferred or 
diverted from the plant. 

(e) In addition to the reports re- 
quired pursuant to paragraphs (a) 
through (d) of this section and 
§§ 1036.30 and 1036.31, each handler 
shall report such other information as 
the market administrator deems neces- 
sary to verify or establish such han- 
dler’s obligation under the order. 

(f) Each producer-handler_ shall 
report to the market administrator at 
such time and in such manner as the 
market administrator may prescribe. 

(g) Each handler who operates an 
other order plant shall report total re- 
ceipts and utilization or disposition of 
skim milk and butterfat at the plant 
at such time and in such manner as 
the market administrator may require 
and shall allow verification of such re- 
ports by the market administrator. 

(6) In § 1036.70, paragraph (a) is re- 
vised to read as follows: 


§ 1036.70 Producer-settlement fund. 


(a) The market administrator shall 
establish and maintain a separate fund 
known as the ‘“Producer-settlement 
fund’’, into which he shall deposit the 
payments made by handlers pursuant 
to §§1036.71, 1036.76, 1036.77 and 
1036.78 and from which he shall make 
all payments pursuant to §§ 1036.73 
and 1036.77. 


* om a * * 


7. Section 1036.71 text and heading 
are revised to read as follows: 


§ 1036.71 Payments to the market admin- 
istrator. 


(a) Subject to paragraph (d) of this 
section, each handler shall pay to the 
market administrator on or before the 
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third day prior to the end of each 
month an amount determined by mul- 
tiplying the handler’s receipts of pro- 
ducer milk during the first 15 days of 
such month by the class III price for 
the preceding month, less: 

(1) Any payments made by the han- 
dler on or before such date to individu- 
al producers (whose payments are not 
authorized to be collected by a cooper- 
ative association) for milk received 
during the 15-day period; 

(2) Proper deductions authorized by 
producers from whom the handler re- 
ceived milk, except that the amount 
deducted for each producer shall not 
exceed the value (at the class III 
price) of the milk received from the 
producer during the 15-day period; 
and 

(3) With respect to a cooperative as- 
sociation in its capacity as a handler 
pursuant to § 1036.9 (a) or (c), any pay- 
ments made to the market administra- 
tor pursuant to paragraph (c)(1) of 
this section. 

(b) Subject to paragraph (d) of this 
section, each handler shall pay to the 
market administrator on or before the 
16th day after the end of each month 
an amount equal to such handler’s 
value of milk for such month deter- 
mined pursuant to § 1036.60(a), as ad- 
justed by the butterfat differential 
specified in § 1036.74, and pursuant to 
§ 1036.60 (b) through (e), less: 

(1) Payments made by the handler 
pursuant to paragraph (a) of this sec- 
tion for such month; 

(2) Payments, other than those spec- 
ified in § 1036.73(d), that were made by 
the handler on or before such date to 
individual producers (whose payments 
are not authorized to be collected by a 
cooperative association) for producer 
milk received during the month; 

(3) Proper deductions for the month 
that were authorized by producers 
from whom the handler received milk, 
except that the amount deducted for 
each producer shall not exceed the 
value of milk received from the pro- 
ducer during the month; 

(4) The value at the weighted aver- 
age price applicable at the location of 
the plants from which received plus 5 
cents with respect to other source milk 
for which a vaiue is computed pursu- 
ant to § 1036.60(e); and 

(5) With respect to a cooperative as- 
sociation in its capacity as a handler 
pursuant to § 1036.9 (a) or (c), any pay- 
ments made to the market administra- 
tor pursuant to paragraph (c)(2) of 
this section. 

(c) Subject to paragraph (d) of this 
section, each handler operating a pool 
plant who receives bulk fluid milk 
products by transfer or diversion from 
& pool plant operated by a cooperative 


association, or who receives milk from’ 


a cooperative association in its capac- 
ity as a handler pursuant to § 1036.9(c) 


that also operates a pool plant, shall 
pay the following amount for such 
milk to the market administrator, who 
in turn shall pay to the cooperative as- 
sociation any net amount due it: 

(1) On or before the third day prior 
to the end of e2.ch month, an amount 
determined by multiplying such re- 
ceipts during the first 15 days of the 
month by the class III price for the 
preceding month. If the handler so 
elects, such price may be adjusted by 
the butterfat differential specified in 
§ 1036.74 for the preceding month; and 

(2) On or before the 16th day after 
the end of each month, an amount de- 
termined by multiplying the quantity 
of such receipts during the month 
that was classified in each class pursu- 
ant to § 1036.42 by the applicable class 
price, as adjusted by the butterfat dif- 
ferential specified in § 1036.74, less any 
payment made by the handler pursu- 
ant to paragraph (c)(1) of this section 
for such month. For the purpose of 
such computation, the applicable class 
I price shall be the class I price appli- 
cable at the transferee-plant. 

(d) The following conditions shall 
apply with respect to the payments 
prescribed in paragraphs (a), (b) and 
(c) of this section: 

(1) Payments to the market adminis- 
trator shall be deemed not to have 
been made until such payments have 
been received by the market adminis- 
trator; and 

(2) If the date by which payments 
must be received by the market ad- 
ministrator falls on a Saturday or 
Sunday or on any day that is a nation- 
al holiday, payments shall not be due 
until the next day on which the 
market administrator’s office is open 
for public business. 

(e) On or before the 25th day after 
the end of the month, each person 
who operated an other order plant 
that was regulated during such month 
under an order providing for individu- 
al-handler pooling shall pay to the 
market administrator an amount com- 
puted as follows: 

(1) Determine the quantity of recon- 
stituted skim milk in filled milk in 
route disposition from such plant in 
the marketing area which was allo- 
cated to class I at such plant. If there 
is such disposition from such plant in 
marketing areas regulated by two or 
more marketwide pool orders, the re- 
constituted skim milk allocated to 
class I shall be prorated to each order 
according to such route disposition in 
each marketing area; and 

(2) Compute the value of the recon- 
stituted skim milk assigned in para- 
graph (e)(1) of this section to route 
disposition in this marketing area by 
multiplying the quantity of such skim 
milk by the difference between the 
class I price under this part that is ap- 
plicable at the location of the other 
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order plant (but not to be less than 
the class III price) and the class III 
price. 

8. Section 1036.72 is revoked and the 
section designation “1036.72” is re- 
served. 

9. Section 1036.73 is revised to read 
as follows: 


§ 1036.73 Payments to producers and to 
cooperative associations. 


(a) Subject to paragraphs (c) 
through (f) of this section, the market 
administrator shall pay each producer 
on or before the last day of each 
month for milk for which payment 
pursuant to § 1036.71 (a) and (c)(1) has 
been received by the market adminis- 
trator. Such payment shall be at a 
rate per hundredweight equal to the 
class III price for the preceding month 
less the amounts. specified in 
§ 1036.71(a). 

(b) Subject to paragraphs (c) 
through (f) of this section, the market 
administrator shall pay each producer 
on or before the 18th day after the 
end of each month for milk for which 
payments pursuant to §1036.71 (b) 
and (c)(2) have been received by the 
market administrator. Such payment 
shall be the uniform price computed 
pursuant to § 1036.61 for the month, 
subject to the following adjustments: 

(1) Any applicable adjustments pur- 
suant to §§ 1036.74 and 1036.75; 

(2) Less the payments described in 
§ 1036.71(b)(2) and paragraph (a) of 
this section; 

(3) Less deductions for marketing 
services pursuant to § 1036.86: 

(4) Less the authorized deductions 
specified in § 1036.71(b)(2); and 

(5) Any adjustments for errors in 
calculating payments to an individual 
producer for the past months. 

(c) In making payments to producers 
pursuant to paragraphs (a) and (b) of 
this section, the market administrator, 
on or before the day prior to the dates 
specified in such paragraphs, shall pay 
to each cooperative association that so 

“requests with respect to those produc- 
ers for whom it markets milk and who 
are certified to the market administra- 
tor by the cooperative association as 
having authorized the cooperative as- 
sociation to receive such payment an 
amount equal to the sum of the indi- 
vidual payments otherwise due such 
producers pursuant to paragraphs (a) 
and (b) of this section. 

(d) In making payments to produc- 
ers pursuant to paragraphs (a) and (b) 
of this section, the market administra- 
tor, on or before the day prior to the 
dates specified in such paragraphs, 
shall pay to each handler who so re- 
quests for milk received by the han- 
dler from producers for whom a coop- 
erative association is not collecting 
payments pursuant to paragraph (c) of 
this section an amount equal to the 
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sum of the individual payments other- 
wise due such producers pursuant to 
paragraphs (a) and (b) of this section. 
The handler then shall pay the indi- 
vidual producers the amounts due 
them by the respective dates specified 
in paragraphs (a) and (b) of this sec- 
tion. Any handler who the market ad- 
ministrator determines is or was delin- 
quent with respect to any payment ob- 
ligation under this order shall not be 
eligible to participate in this payment 
arrangement until the handler has 
met all prescribed payment obligations 
for three consecutive months. In 
making payments to producers pursu- 
ant to this paragraph, the handler 
shall furnish each producer the fol- 
lowing information: 

(1) The identity of the handler and 
the producer and the month to which 
the payment applies; 

(2) The total pounds and, with re- 
spect to final payments, the average 
butterfat content of the milk for 
which payment is being made; 

(3) The minimum rate of payment 
required by the order and the rate of 
payment used if such rate is other 
than the applicable minimum rate; 

(4) The amount and nature of any 
deductions from the amount otherwise 
due the producer; and 

(5) The net amount of payment to 
the producer. 

(e) The following conditions shall 
apply with respect to the payments 
prescribed in paragraphs (a) through 
(d) of this section: 

(1) If the date by which such pay- 
ments are to be made falls on a Satur- 
day or Sunday or on any day that is a 
national holiday, such payments need 
not be made until the next day on 
which the market administrator’s 
office is open for public business; and 

(2) If the application of 
§ 1036.71(d)(2) or paragraph (e)(1) of 
this section resutls in a delay in the 
partial or final payments by handlers 
to the market administrator or by the 
market administrator to handlers, the 
corresponding partial or final pay- 
ments prescribed in paragraphs (a) 
through (d) of this section may be de- 
layed by the same number of days. 

(f) If the market administrator does 
not receive the full payment required 
of a handler pursuant to § 1036.71, he 
shall reduce uniformly per hundred- 
weight the payments due producers 
and/or cooperative associations for 
their milk received by such handler by 
a total amount not in excess of the 
amount due from such handler. The 
market administrator shall complete 
such payments on or before the next 
date for making payments pursuant to 
this section following the date on 
which the remaining payment is re- 
ceived from such handler. The market 
administrator shall first complete the 
payment to producers and/or coopera- 
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tive associations who have the oldest 
outstanding payments due them. 

10. Section 1036.77 is revised to read 
as follows: 


§ 1036.77 Adjustment of accounts. 


Whenever audit by the market ad- 
ministrator of any handler’s reports, 
books, records, or accounts discloses 
adjustments to be made, for any 
reason, which result in monies due the 
market administrator from such han- 
dier, due such handler from the 
market administrator, or due any pro- 
ducer or cooperative association from 
such handler, the market administra- 
tor shall promptly notify such handler 
of any such amount due, and payment 
thereof shall be make on or before the 
next date for making payment set 
forth in the provision under which 
such error occurred, following the 5th 
day after such notice. The market ad- 
ministrator shall offset any monies 
due a handler against monies due from 
such handler. 

11. Section 1036.78 is revised to read 
as follows: 


e 


§ 1036.78 Charges on overdue accounts. 


Any unpaid obligation of a handler 
pursuant to  §§1036.71, 1036.76, 
1036.77, and 1036.85 shall be increased 
1 percent beginning on the first day 
after the due date of such obligation 
and on the same day of each succeed- 
ing month until such obligation is 
paid. 

12. Section 1036.85 is revised to read 
as follows: 


§ 1036.85 Assessment for order adminis- 
tration. 


As his pro rata share of the expense 
of administration of this part, each 
handler shall pay to the market ad- 
ministrator on or before the 16th day 
after the end of the month 3 cents per 
hundredweight or such lesser amount 
as the Secretary may prescribe, with 
respect to milk handled during the 
month as follows: 

(a) Each handler with respect to his 
receipts of producer milk (including 
such handler’s own-farm production 
and milk recieved from a cooperative 
association pursuant to § 1036.9(c)), 
fluid milk products transferred or di- 
verted in bulk from a pool plant oper- 
ated by a cooperative association and 
other source milk allocated to class I 
pursuant to § 1036.44(a) (7) and (12) 
and the _ corresponding steps of 
§ 1036.44(b), except such other source 
milk on which no handler obligation 
applies pursuant to § 1036.60(e); and 

(b) Each handler in his capacity as 
the operator of a partially regulated 
distributing plant with respect to his 
route disposition in the marketing 
area in excess of the skim milk and 
butterfat subtracted pursuant to 
§ 1036.76(b)(2). 
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13. Section 1036.86 is revised to read 
as follows: 


§ 1036.86 Deduction for marketing ser- 
vices. 


(a) Except as set forth in paragraph 
(b) of this section, the market adminis- 
trator, in making payments to produc- 
ers pursuant to § 1036.73, shall deduct 
5 cents per hundredweight, or such 
lesser amount as the Secretary may 
prescribe, with respect to the milk of 
such producer (except a handler’s 
own-farm production) for whom the 
marketing services set forth in this 
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paragraph are not being performed by 
a cooperative association as _ deter- 
mined by the Secretary. The monies 
shall be used by the market adminis- 
trator to verify or establish weights, 
samples, and tests of producer milk 
and to provide producers with market 
information. The services shall be per- 
formed by the market administrator 
or an agent engaged by and responsi- 
ble to him. 

(b), In the case of producers for 
whom a cooperative association is ac- 
tually performing the services set 
forth in‘paragraph (a) of this section, 
the market administrator shall make, 





in lieu of the deduction specified in 
paragraph (a) of this section, such de- 
ductions from the payments to be 
made to such producers as may be au- 
thorized by the membership agree- 
ment or marketing contract between 
such cooperative association and such 
producers and on or before the 17th 
day after the end of each month shall 
pay such deductions to the cooperative 
association rendering such services, ac- 
companied by a statement showing 
the quantity of milk for which a de- 
duction was computed for each such 
producer. 


(FR Doc. 78-21077 Filed 7-28-78; 8:45 am] 
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